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:--Of Proceedings againſt Priſoners; 


- 


ORMER LY, Ih the practice of the reſpedtiv 
F courts,” when a defendant- was arreſted upon me/ne 
proceſi, and for want of bail was committed to gaol, 
unleſs the plaintiff, befote the end of two terms after the 
arreſt, cauſed the defendant, by writ of habeas corpus, to be 


yemoved,, to be charged with a declaration: fuch priſoner 


upon commen bail, or appearance by 3 was diſ- 
charged from bis impriſanment. 


But by 4 W. & A 6. 21. it is enacted, bo That 
wks any defendant, or defendants, be taken, or charged 
in cuſtody, at the ſuit of any perſon or perſons, upon any 
 wwrit * or writs, out of any of the ſaid courts at Ye/ſtminfler, 


and impriſoned, or detained in priſon, for want of fureties 


for their appearance to the ſame, the plaintiff or plaintiffs, 
in ſuch writ or writs, ſhall and may, by virtue of the ſaid 


act, before the end of the next term after ſuch writ or proceſs 


Hall be returnable, declare againſt ſuch priſoner or prifoners, 
in the reſpective court or courts out of which the writ or 
writs ſhall iſſue, whereupon the ſaid priſoner or. priſoners 


| ſhall be taken and impriſoned, or charged in cuſtody ; and 


hall and may cauſe a true copy thereof to be delivered to 


— — WW” 


C But if the ac etiam of the writ he debt, you cannot declare 
in · caſe on that writ, = all the oincers ; becauie the ſtatute ſays, 
you ſhall declare on ſuch writ. Sed quere ? 
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2 Pk Paſſoners. 
Of Procetdin 85 againſt. Priſoners. 


' ſuch — or priſoners, or to the gaoler or keeper of the 


priſon or gaol, in whoſe cuſtody ſuch priſoner ſhall be of 
remain; to which declaration or declarations, the ſaid pri- 
ſoner or priſoners ſhall appear and plead; and if ſuch pri- 
foner or priſoners ſhall not appear and plead to the ſame, 
the plaintiff or plaintiffs, in ſuch caſes, mall have judg- 


ment, in ſuch manner as if the priſoner or priſoners had 


appeared in the ſaid reſpective courts, and refuſed to anſwer 


or plead to ſuch declaration.“ 


And by ſect. 3. it is further enacted, 60 That in all de- 


clarations againſt any priſoner or priſdners, detained in 


priſon by virtue of any writ or proceſs iſſued out of the 
court of King's Bench, it ſhall. be alledged in cuſtody of 
what ſheriff, cbailiff or ſteward of any franchiſe, or other 
perſon, having the return and execution of writs, ſuch. pri- 
ſoner or priſoners ſhall be at the time of ſuch declaration, 


by virtue of the proce(s of the ſaid court, at the fait of the 


plaintiffs, which allegation ſhall be as good and effectual, to 


all intents and purpoſes, as if ſuch priſoner or priſoners 


were in the 4 Q of the marſhal of the 9 our fo- 
vereign lord, & 


1 


A priſoner in . on a criminal 8 cannot be 
charged with a civil aclion, without leave of the court. 


Salk, 354. 


A perſon attainted; even of high treaſon, may FE 8 


with a civil action, by leave of the court. Ramſden and 


another v. Macdonald, 1 Til. 21 7. 


A priſoner, on a charge of felony, may be charged with 
2 latitat, | Daintree v. Juſtice, Hh, q Gee. 3. -: 


The court will not give leave to charge a priſoner with 
an action, who has a pardon upon condition of tranſporta- 
tion, becauſe it would defeat the effect of the pardon, and 
render the priſoner incapable of performing the condition 


on which he was pardoned. Ld. Ram. 848. 


A mifoner; committed for 2 contempt, cannot be charged 
with a declaration, without leave of the court, Pratt, 


Keg. 323» 


But 


ot Pins. 3 


Of Proceedings againſt Praſquers,, 


But if he accepts a declaration, and ſuffers plaintiff t. to | | 
take judgment, he has no remedy, 1 and Our: K. B. f 
and C. B. 2 volume 37. 0 of | | ; = 
One in cuſtody, on. an dined, cannot eb charged in in of 

Execution, without leave. Ei Reg. 825, 


A . — - 

4 - 2 - 
Joe Pe 
3 n —— — — — — — 
P 2 * 5 — ay - 

9 © 

* KEE & 4a 3 FS We ASI. I, P ” 
by * 


* N — * * 

— * * 1 l 
rn 
a, * by. 


* 


b Ot Paſſoners. 
Of the Rules concerning Priſoners, . 
rox the foregoing ſtatute the judges of B. N. 


made the following rules. Egſter, 5 M. & M. 
„ hat no copy of a declaration be delivered to any 


priſoner in cuſtody, before the day of the return of the 


proceſs ypon which the defendant was taken or charged in 


hat no rule be given, for he defendant in cuſtody to 


appear and plead to any declaration againſt him, until an 


affidavit be filed with the clerk of the ruies, of the delivering 


à copy of ſuch declaration, and of the time when; and che 
perſon to whom, the ſaid copy was delivered ; and that the 
defendant was arreſted, or charged in cuſtody, by proceſs 
out of this court, returnable before the delivery of ſuch 


copy; and chat the time of filing ſuch affidavit be entered 


upon the affidayit by the clerk of the rules; and that a copy 
of ſnch affidavit be produced to the prothonatary or ſecon- 


dary before the figning the judgment. 
3. If a copy of the declaration be delivered againſt woch 
defendant, before s one month of Fafter,” or, ** the mor- 


raw of A. Souls,” and affidavit be made thereof and filcd ; 


and the defendant doth not appear before the end of ten 


days after Eater and Mickaelmas term reſpectively, judg- 


ment may be entered againſt him, if rules have been gen; 
but if he doth appear before the end of ten days after 
the term, he ſhall imparl until the next term [unleſs the 
action be in London or Middleſex] and the defendant be in 


priſon within forty miles of London or Hahiminſier; then, 


though he doth appear before the expiration- of ten days 
after the end of the term, he ſhal] plead two Gays before the 


eſſoign day of the next term, and in default thereof {rules 
for pleading haying been given] judg Sent wy be entered 
againſt him as aforeſaid. - 

4. If 2 copy of the declaration be ad againſt ſuch 
defendant, on or before & one month of Eafler,” im Eafler 
term, or e the morrow of {lil Souls,” in Michaelmas term, 


3 or in Hilary, or Trinity term; and thereupon the plaintiff 


gives a rutc to appear and anſwer; then if the deferidant 
appears two days before the elſoign day of the next term, 
be ſhall im par! until the ſaid next term; but if be doth not 
appear wi: bin _ tiwe, judgment ſhall be given againſt 
im, 
5 5. If a writ bs returnable i in any term, and a copy of the 
feclarativn has been delivered before the <Foigw day of the 
3 | „„ = gut 
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[J29N the ſoregoing ſiatute the judges. of C. B. made | _ 
wines 


to appear and plead to any declaration againſt him, until 
an affidavit be filed, with the proper ſecondary, of the de- 


and the perſon to whom, the ſaid copy was delivered; and 


. notary before judgment- ſigned, .together with a certificate 


chæ or craſtinum animarum, and affidavit thereof made and filed; 


certificate, if rules have been given; but if he does not 


and then, though the priſoner doth-appear within ten days f 


WOE 


the defendant enters his appearance two days preceding the 


next term; but if he ſhall not appear within that time, 
Judgment may be entered againſt him as aforeſaid. 
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CB, dt Putoner. 2 
of the Rules concerning Priſonets. 


the following rules. Ea. 5 H 5 
. I. No copy of ua declaration ſhall be delivered to an 
priſoner, until after the proceſs, upon which ſuch priſoner 
ſhall be taken or charged in cuſtody, be returnable. 


- 


a 2. No ule ſhall be given for the een in cuſtody. 


livery of the copy of ſuch declaration, and of the time when, 
a copy of | the ſaid affidavit ſhall be produced to the protho- 


from the proper officer, that no appearance is entered with 
him. . 8 e bag ON ra 


3 If a copy of a declaration be delivered before menſem Poſ- 


and the defendant doth not enter his appearance with the pro- 
per officer within ten days after-Za/ter or Michaelmas term res 
ſpeQively, judgment may be entered againſt him upon ſuch ' | 


enter his appearance, as aforeſaid, within ten days after ſuch 
term, he ſhall imparl until the next term, unleſs the action 
be in London or Middltſex, and the defendant be in priſon 
within forty miles of the cities of London or Mefiminſter, 


after the end of the term, he ſhall plead two days before. the 
eſſoign day of the next term; and in default thereof, rules 
having been given, judgment may be entered againſt him as 
aforeſaid. - | * 8 „„ 
4. If the copy of the declaration be delivered on or after 
menſem Paſchæ in Euſter term, or craſtinum animarum in Mi- 
chaelmas term, or in Hilary term, or in Trinity, and the 
plaintiff ſhall thereupon give a rule to appear and plead; if 


eſſoign day of the next term, he ſhall imparl until the 


5. If the writ be returnable in one term, and a copy” of 
the declaration be delivered before the efloign day of. the 
| | B 3 | next 


. 


Ok Priſoners. = £ B. * 
of the Rules concerning Priſoners. o 


next term, the plaintiff, in ſuch next term, may give rules 
to appear and plead; and if the defendant does not appear 
and plead, upon the e of the ruled, Jorg ſhall 
be. given againſt him. 

6. If the declaration be, not filed before the end of the ; 
next term, after the writ or proceſs by which the priſoner 
was taken or charged in cuſtody, is returnable, and affida- 
vit made and filed in manner as aforeſaid, before the end of 
forty days next, after ſuch term, the priſoger ſhall be diſ- 
charged by common bail ſigned by one of the pred of 
this * | 


| 7. If any ie or keeper of a Sie having received a 
copy of a declaration againſt any priſoner in his cuſtody, 
"ſhall ſuppreſs the ſame, and not deliver it forthwith unto, 


ſuch priloner, an enen ſhall be iſſued hg him. | 


Of Proceeding —_ Priſoners in Cuſtody of the 
| Sheriff, Sc. at the Suit of the Party. 


3 being arreſted, if the defendant cannot find bail, 
but goes to priſon, and does not remove himſelf by habeas 
corpus, or the plaintiff does not remove him by habeas corpus 
into the cuſtody of the marſhal, the plaintiff may, under this 
latute of king William, declare againſt him in the cuſtody of 
the ſheriff or bailiff where the priſoner is; and if the ſuit is 
dy bill or latitat, he muſt expreſs in his declaration in whoſe 
-cuſtody he is, by virtue of the ſaid proceſs, at the ſuit of 
the plaintiff," which ſhall be as effectual as if the priſoner 
was in cuſtody of the marſbal. | 

If the priſoner was arreſted, and in cuſtody. at the ſuit of 
the plaintiff, there is no need of an affidavit on delivering 
the declaration, [as there muſt be when he is already 1 in cu- 
ſtody at the ſuit of another] becauſe there was one on the 


' writ, Rules and orders K. B. and C. B. 2 vol. 144. 


0 Fiat 8 © 


5 ; 28 5 5 e on. 1 : C : 
® 85. Pk Paſſonars. 7 


ot the Rules concerning Priſoners. 


next term, the plaintiff, in ſuch detlaration, may give a 
rule to appear; and if the defendant doth not enter his ap- 
pearance, and plead by the time the rules are out, judg- 
ment may be entered again him. 

6. If the declaration be not entered, or left! in the office, 
eld the end of the next tetan, after the return of the writ 
or proceſs, [by which the defendant ſhall be taken or charged 


in cuſtody] and an affidavit made and filed in manner afore- 


ſaid, before the end of twenty days after ſuch term [after 
term excepted, and within ten days after Eaſter term the 
priſoner. ſhall be diſcharged, upon entering his 'appearance 
with the proper officer, by writ of ſuper ſedeas made by 5 ; 
Fortin to the ancient practice of this court. © 
7. If any Kela or keeper of any priſon; having cited I 
a copy of a declaration againſt any priſoner in his cuſtody, 
| ſhall ſuppreſs tlie ſame, or not deliver it forthwith to-ſuch_ | 
1 an attachment, ſhall be entered. againſt , him. „ 


$ "I 


of Proniliing: againſt Priforicts' in Cuſtody. of the 
75 Sheriff, Se. at the Suit of the Party. : 


.. w_ 


1 


IF the defendant, upon being arreſted, cannot find bail, 0 
but goes to priſon, and does not remove, himſelf by N 1 


| corpus, or the plaintiff does not remove him by habeas corpus, 


into the cuſtody of the warden of the Flzet, the "plaintiff 
may, under the above ſtatute. of, king IWilliam, declare 
againſt him in the cultody of the ſheriff or bail! ft whe the 
priſoner i is. TT . 


a 


The ſame in this court, Pra@. Reg. 330, 
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St Piſſotiers. 5 * 


Of . nr 25 in Cuſtody of IH 
the Sheriff, Ge. at the- Suit of the Party. 


B Reg. Trin. 2 0. . IE a . arreſted. or com- 
mitted, by virtue of any proceſs of this court, to the 
cuſtody of any ſheriff, or other officer whatſoever, at the 
ſuit of any plaintiff; and {ball ſo remain in cuſtody by t 
terms, and the plaintiff” ſh311.not declare againſt - Len de- 
fendant within that time, fuch defendant, aſter the end of 
the ſecond term, after ſuch. impriſonment, fhall be diſ- 
Charged out of the priſon: Where he ſhall be fo detained, 
5 8 0 upon filing common bail ſigned by one of the "the ces · of this 
IF  ._ court, without any notice to. be given to t plaintiff . Wo 
1 his attorney. 3 Ts 
_ Rs Mate. Within the above rule, the term in which the. 
(+ writ whereon the de fendant was arreſted is returnable, altho? 
"1 Fe + 4-3 he not-returnable til the laſt oy of the a> is one of the 


* 5 S. 
8 ; = % * 


ta erm. 
Fo P q . 
y 


t 


ere Mo Os 


So is, the term Sberein the deferidant was committed, al- L 
: though not committed till the laſt day of a vacation. 
5 Mater Benton thought, that if the defendant did not ſu- 
perſede himſelf till the third term, and filed common bail as 
of that term, yet he was not obliged to accept a declaration. A 
F Sed guære, If common bail ſhould not be filed as of the 
J  _ ' ſecond term? and, vide the pratiice a 245. Ae, 
_— -. . {- MK; Cowper, dlert of the rules in B. R. had Ans doubt, 
3 | whether a pi} ;ſoner; ſuperſeded on filing . common bail might 
be - not ſign'a nen- pres as ſoon as common bail filed; becaufe 
4 the plaintiff, had not declared within the tiuo terms; but this 
| © ſeems impoſſible :*thaugh fe re, If he 72 not ſig it at the 1 
end of he ts tex after bail ied ? ws | 
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1 | 3 | The court will never grant bi plaintiff a rule le nba; a 
1 time to declare againſt a priſoner. 5 
ä But where, in a wrir againſt three, one was arreſted and 
1 in gaol, and the other. vo. eblconded, the court refuſed 
10 diſcharye the priſoner, Fayiug,the def&rdang, arreſted muſt. 
appar for all, or lie in gavl Wh the other two are out- 
lawyed. 5 
But then the baia muſt move, in the ccd term, "foi 
time to declare againit him in cuſtod), 9 12 Geo. 3. 


#* » 


© (#., TE, 


os e The. 


of Plans Saint Primare! in Cuſtody of - 


the ſuperſedeas iſſues. By Reg. 14, 15, Car. 2. „ 3 


dt puns. 9 


the Sheriff, Ec. at the Suit of the Party. 


7 F defendant be Samited to prion, by proceſs. out of 


this court, or habeas cor pus, the priſoner entering his ap- 


pearance, and giving a rule, to declare, the plaintiff not de- 


claring before the end of the next term after the commit- 


ment, the defendant to bet diſcharged by ſuperſedeas' in the AY 2 


end of the next term, and liberty for the laintifF to declare. 
upon that appearance, The next: ger after * at fattheſb. 


A e ee 2555 


If the plaintiff does not removerthe genden c the Fleet, 


and the priſoner enter his appearance, he may be diſcharged * 
by ſuperſeeas in the end of the third term after: ihe Arge, „„ 
and the plaintiff may declare upon Wr the term We SEN 

following, but not after. of i: 


But if ſuch, priſonet cauſe an "appearance to be entered 


4 for him by attorney, and cauſe notice thereof to be given to 's < 25 0 
the plaintiff, or his attorney ; and if oath thereof be made 


in writing, and; filed in court, unleſs the plaintiff declares . 
againſt him in the term after ſuch appearance, he may be 


dilcharged by ſuperſetas, ſo as bath be made by the attor- 


ney for "defendant, that no declaration — deen delivered or 


tendered to him. And the plaintiff, may declare againſt 455 
him the term next after ſuch appearance entered, but not | . i 


afterwards, Reg. H. 147 15 ( Car. 2 2. — * 1 * 3 


In this court, upon a ſuperſedꝛas for want of declariog 3 5 


within the tus terms, common bail muſt be filed of the term £ „ 


And by the ſame rule, the plaintiff way deliver a decla- 23 
ration any time before the. g. day of abe ſecond term after wy 
the term in whieh the ſuperjedeas illyed, or apprarance was 


entered, and the att torney inn for him is bound to 


accept a declaration. 
'F he ſaine in this court. Pra. Reg. 327. 


But a in an action ind two, hd one defendant 9 
was comm bed to the Fleet, charged with the action, for 


want of bail; and the other ablevnd. d, ſo tha plaintiff was 
not able to br: ng him into court dy arreſt, and therefore 


took out proceſs of or:«wry againft him, which, unavoida- 


dly, Qver- run: the time for declaring, viz. the two terms. © © 9 5 


ne court th ugh 1 reaſ-nable, as the plaintiff could not 
declare againſt the other, h cher beg outlawed, nor in 
court, -t6 «low, a further time do declare Barnes 401. a 
2 Moe 
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Of Proceeding againſt Priſoners. i in Cuſtody of | 
| the Sheriff, Ge. at the Suit of the Party | 


* 


The court en to diſcharge a priſoner « out of n | 

for want of proceeding againſt him within two terms, a miſ- 
take having ariſen from two perſons being of the fame: ſur- 
| _ Left 274. | 


F * 


A writ was returnable the fr return of: M. 3 term, 


and the defendant was arreſted in Trinity vacation, and the 


declaration was delivered in Hilary term, and held bad, for 
the plaintiff ſhould bave declared before the end of Michael- 
mas term, Pitt v. Yalden, Eaſt, 7 Geo. 3 B. R. Burr. 

4 pt. 2060. | 
In Hutchins v. Kawich, "Burr: 4 pt. 1048. The eourt 


held, that a defendant priſoner, although ſuperſedable, but 


not aQuually ſuperſeded, if found in cuſtody, may be charged 
| - a — Vide the oppolite caſe, | 


* 
„ 


eee Df Paiſoners: - 


Of -Proceeding againſt Prifoners in Caſtody of . 
the Sheriff, Sc. at the Suit of the Part. 
More than two terms had expired after the priſoner's being 
in cuſtody, and before the plaintiff declared; and, on mo- 
tion that the priſoner might be diſcharged by /uperſedeas, the 
plaintiff having neglected to declare within the tio terms.” 
On ſhewing cauſe, it appeared by affidavits, that there-had: _. 
been a treaty of accommodation between the plaintiff and 
N the defendant, and that breaking off, then the plaintiff de- 
3 clared, and the court held, that while a treaty ſubſiſts be- 
| tween plaintiff and defendant a priſorer, the plaintiff is not 
obliged to declare within the 0 terms, according to the 
ractice, for it is for the priſoner's benefit, that the plaintiff. 
; — propoſals of accommodation. 3 Wi. 455. N 


— 


d The plaintiff not having declared againſt the defendant, 'a a 
. priſoner, before the end of the ſecond term, the deſendant took 
5 out a judge's ſummons for a ſuperſedeas, 28th of Of. and the _ 
plaintiff's agent had time to write to his client; aud not being 
able to ſhew cauſe againſt it, a ſuperſedeas.was* ordered on 
the 11th of November, hut could not be ſealed that night; = 
but on the 13th was ſent into the country. The plaintiff, - -  _ ., 
after the ſummons ſerved, viz. iſt of November, charged 
_ defendant in cuſtody with a declaration, and on the 13th 
ſigned judgment, ſent down a teſſatum cap. ad ſat. , and 
charged him in execution. The court held the plaintiff's 
proceedings, ſubſequent to the time of the defendant's be- 
ing ſuperſedable and having: applied for a ſuperſedeas, to bt 
irregular, and ſet aſide the ca. ſa. with colts, upon defen- 
dant's conſenting not to bring an action. Webb v. Dorwell, 
Barnes 400. uf | 5 8 
The plaintiff had 22e different cauſes of action againſt the 
defendant, one as adminiſtrator, the other as aſſignee. 
Defendant was arreſted at the plaintiff's fuit as admini- 
irator ; but in the title of the affidavit for bail, admini/tra- 
tor was omitted, though put in the writ, Defendant re- 
m:ined in cuſtody for want of bail, and the plaintiff did not 
declare as adminiſtrator, agreeable to his writ, but made - 
new atiidavit of his other demand, as aiiiznce, and delivered 
a de- 
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+ taken on the eſcape warrant. . Reg. 6 Anne. 
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"0 | - ot pultoners. 3 ih: 
| of 8 againſt Padbnen in Cuſtody or 


the Sheriff, Sc, at the Suit of the Party. 


Tf a 3 on meſne proceſs eſcape, and i is retaken on en 
2 warrant, and in cuſtody of the ſheriff, &c. the 
plaintiff muſt declare againſt him within two terms after 

If a defendant is in the cuſtody. of the ferriff, and the 
plaintiff has declared againſt him as in ſuch cuſtody, he 


may notwithſtanding, if -he thinks proper, remove the de- 


fendant into the cuſtody of the marſhal by habeas corpus cum 


| © eauſe' ad faciendum et recipiendum; for the act 4 & 5 V. & M. 
was only made for the eaſe and benefit of plaintiffs; to ſave _ 
them the trouble and expence-of ſuing out an habeas corpus 


to bring the defendant into court, and does not take away 
the plaintiff's common law right to remove bim. Dr. Ber- 


teſtworth v. Bell, Eſq. Burr. 4 pt. 1875. 


But note, fach heb. corp. mult be . in term, though 
it may. be returnable —— 5 


* + * 5 
of 


c. B. N de Prttoners. 3 13 


of Procecding againſt Pifonets in Cuſtody of 
the Sheriff, Ge. at the Suit of the Party 


2 halle in the country ff indorſed for Ball: - 40 5 


the rule to ſhew cauſe, why a ſuperſedeas, &c. in the firſt 
cauſe was made abſolute, the affidavit being a nullity ; but 
the arreſt, in the ſecond cauſe, was held not to. be void. 
Barnes 391. 


But where the plaintiff arreſted defendant as erccutrix, 
and afterwards finding the action wrong as executrix, made 
a new afhdavit for bail, and charged the defendant with 2 
new declaration in ber own right ;. and, upon defendant's 


moving for a common appearance and upirſedeas, the caurt 


held, that if there had been wo different cauſes of action, | 
the ſecond.declaration would have been a good*charge ; but - . 


there being but one and the ſame eauſe of action, the pro- 


ceedings were irregular, and made the rule abſolute to ſet 


aſide the proceedings. Barnes 30 £6. _ 
The ſame in this court,” 1 Barnes 285. | 
IF priſoner eſcapes, his recaption len BY looked on 
as the time of the render from. whence the, plaintilf is to 
proceed. Barnes 382. 
Motion to ſtay proceedings upon, A declaration deliveind 


- againſt a priſoner i in a county gaol, the decla ration not hav- : 
ing been entered in the. pratfonotary's office | before rage. ac ; 


Per cur. It is ſufficient, to enter the declaration a0 y. time 


before giving a rule to Fe: : 37 2. *. Hs 3 
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5 of 3 2peio Priſoners in Cultody of | 


the Sheriff, &c. under a Prior Commitment. 


HERE a perſon has cauſe of action againſt a pri- 
| ſoner, already in cuſtody of the ſheriff, &c. he may, 
| ia dene of removing ſuch priſoner into court, charge him 
with preceſs in the cuſtody of the ſheriff, &c, But if he 
would remove him into court, he muſt take out an habeas 
corpus ad reſpondendum. 
If the cauſe of action is not bailable, or under 101. the 
defendant, priſoner, muſt be ſerved with a copy of proceſs, 
and the plaintiff may file common bail for him, and proceed 
As in other caſes. 
| But if the cauſe of action is N 101. and the plaintiff 
I WH would hold him to bail, an affidavit muſt be made thereef, and 
. filed with the clerk of the rules. | 
* BY The method of charging a defendant, priſoner, in cuſtody 


| 
| of the ſheriff, &c. is this, the plaintiff makes three copies 
þ vf a declaration, one on treble penny ſtampt parchment, 
—_ called the b:/l, which muſt be filed with the clerk of the de- 
. clarations. le ſecond on treble penny ſtampt paper, to 
8 deliver to the priſoner himſelf, or leave with the gaoler or 
I  *  -turnkey of the priſon.—And the third on like paper, to be 
I filed with the cler of the rules, to which muſt. be annexed 
an affidavit of the delivery of the one to the priſoner or turn- 
Key, of which declaration and afſidavit he, will make an 
office copy on ſtamps, or the plaintiff's attorney may do it 
for expedition himſelf; but then he muſt take it to the clerk. 
of the rules, to be marked, when he files the original decla- 
ration and affidavit, and pay for the ſame according to the 
len th. | 
i The « clerk of the rules will enter a rule for the. difendant Go -- 
. dr appear and plead on the office-copy of the declaration, af- 
ter which [if he fail fo to do in due time] a demand of 'a 
3 T9 | . plea being made, judgment may be ſigned againſt him; and 
1 if he does appear and plead, the N then are the 
1 | ſame as in other caſes. N 


If 


25 


If 


Of Pracalilicn againſt PriſGnees f in Cuſtody of, 
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If the cauſe of action is not bailable, or under 101. the 
defendant, priſoner, muſt be ſerved with a copy of a %s m. 
mon capias; and the plaintiff may, on affidavit of ſervice, * =; 
enter am appearance for bim, according to the ſtatute. 2 EE | 
Barnes 314. 6 

But if the cauſe of ion is bailable; and above 101. cke 3 „ 
proceſs to be ſued out by the plaintiff, againſt the defend- „„ 
ant, priſoner, is a ſpecial capias, and a warrant therebtn 4 
muſt be lodged with the gaoler, in order to detain him. 

In this court the declaration muſt be filed with the prothe- .._ . 
notary, and a copy thereof ſerved on the 1 or left 
with the yours or turnkey, 
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The plaintiff muſt declare within tus terms. 
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Where a defendant was ſerved with a copy of proceſs, | 
but, before declaration delivered; became a priſoner in the 
Plet, and the plaintiff entered, an appearance for him, pur- 
ſuant to the ſtatute, and left a declaration in the office, and 
gave him notice of it. The court ſet aſide the proceed- 
ings, and held, that the declaration cught to have been de- 
1 at the Flet. Barnes 392, 
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dot Putfoners. B. R. 


of Paget a Priſoners i in Cuſtody of 
the Sheriff, &c, under a prior Commitment, | 


If the defendant i is in'the cuſtody of the frriff there muſt 


5 "be an affidavit of the delivery of the declaration filed with the 


clerk f the rules, which muſt be filed before the end of 


twenty days after the end of the e term after the return 
of the proceſs. 


The fame, though the defendant removes himſelf from ; 
one gaol to another. tt. Pracł. 337. 
But if he is in the eule of the marſbal, no Tech afida- 55 
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Ts of Base againſt Priſoners in Cuſtody of 
f | the Sheriff, Sc. under a Prior Commitment. 


. The fame in this court. The affidavit muſt be filed 
Wo; with the prothonotary ; but if Faſter term is the ſecond 
* term, ſuch”afidavit muſt be filed in ten days after, Cc. 
. But if he was arreſted at your ſuit, no ſuch affidavit is 
1 neceſſary; becauſe there was one on the writ. But if the 

declaration is à new charge, there muſt be an davit. 
n Rules and ere L. B. and C. 38. 2 Vol. 144. Fract. 
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„ oer Piton n 3. K: 


Of Proceeding againſt, Priſoners in the Cuſtody, 


F any defendant ſhall be committed to the cuſtody of the 

mar hal, or ſhall be charged in cuſtody of the marſbal, 
or atreſted or committed by virtue of any proceſs of this 
court, to the cuſtedy of any ſheriff, or other officer what- 
ſoever, at the ſuit- of any plaintiff, and ſhall ſo remain in 
cuſtody by two terms, and the plaintiff ſhall not declare 
againſt ſuch defendant within that time, ſuch defendant, 
after the end of the ſecond term after ſuch impriſonment, 
ſhall be diſcharged out of the priſon where he ſhall be fo. 
detained, upon filing common bail, ſigned by one of the 

Juſtices of this court, without any notice to be given to 

the plaintiff, or his attorney. Reg. 2 Ges. 1. 

Note, Within the above rule, the term in which the writ, 
whereon the defendant was arreſted, is returnable, although 
not returnable until the laſt day of the term, is to be ac- 
counted as one of the tu terms; as is alſo the term where - 
in the defendant was committed to the cuſtody of the mar- 
ſbal, although not committed till the laſt day of a vacation. 

If a perſon has cauſe of action againſt a defendant, 
priſoner in the cuſtody of the marſhal, he may charge ſuch 
defendant in cuſtody, by delivering a declaration. 

But, for preventing the detainer of priſoners, charged by 
declarations, in the cuſtody of the marſhal of the marſbalſea of 
this court, where the cauſe of action againſt- ſuch priſoners 
does not amount to 104. and upwards —lt is ordered, That, 
from and after the laſt day of this term, no declaration, 
whereby any prifoner ſhall be charged in the cuſtody of the 
marſhal, ſhall be ſufficient cauſe 'of detaining ſuch pri- 
ſoner in cuſtody, unleſs an affidavit, that the plaintiff's 
cauſe of action againſt ſuch priſoner does amount to 
10/7. or upwards, ſhall be firſt made and filed with the 
clerk of the rules of this court, and the ſum ſpecified in ſuch affi- 
davit ſhall be indorſed by him upon ſuch declaration, before the 
leaving thereof, with the turnkey. Ea. 15 Geo. 2. 

If the priſoner was arreſted, and in cuſtody, at the ſuit of 
the plaintiff, there is no need of an affidavit on delivering 
the declaration, becauſe there was one on the writ; but if 
the declaration is a new charge, there muſt be a new affidavit. 
Rules and Order, K. B. and C. B. 2 Vol. 144. | 
Proceſs may be ſerved on a man in cuſtody of the mar- 

Sal, having ſurrendered himſelf to take the benefit of the 

5 | ct 
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5 Of Proceeding againſt Priſoners in the Cuſtody 
of the Warden of the Fleet. 
e I: any defendant ſhall render himſelf or be rendered to 
G the Fleet priſon, in diſcharge of his bail, at the ſuit of 
J any plaintiff, where no declaration has been delivered, 
- unleſs the plaintiff ſhall declare againſt ſuch defendant 
n within two terms after ſuch render, ſuch defendant may be 
e diſcharged out of cuſtody by ſuperſeadeas, to be allowed by 
5. one of the. juſtices of this court, if cauſe be not ſhewn to the 
5 contrary by the plaintiff or his attorney, upon notice to 
0 either of them given by the defendant's attorney or agent, 
e and affidavit made of ſuch notice. Reg. 8 Geo. 1. 
* „ 5 | 
's 
h 
t. If a perſon has cauſe of action againſt a defendant, pris 
h ſoner in the Fleet, the plaintiff may charge ſuch priſoner in 
euſtody, by delivering a declaration. een 
T But for preventing the detainer of priſoners charged by 
f declarations delivered at the Fleet priſon, where the cauſe of 
fi action againſt ſuch priſoners does not amount to 101. it is 
* ordered, that no copy of a declaration delivered at the | 
ty Fleet priſon, againſt any priſoner there, ſhall be ſufficient 
* charge to hold ſuch priſoner to bail, or to retain ſuch pri- 
5 ſoner in cuſtody for want of bail, unleſs an affidavit, that 
5 the plaintiff's cauſe of action amounts to 107. or upwards, 
bw. be firſt made and filed in the prothonetary's office, and an in- 
2 dor ſement made by the ſaid prothonotary, or his deputy, upon 


ſuch copy of a declaration, ſignifying the ſum of money ſpecified in 

ie ſuch affidavit; for which ſum, ſo indorſed, bail ſhall be re- 
quired, and no more. Hil. 8 Geo. 2. | | 
In explanation of the above rule, it has been adjudged, 
1g that if a defendant, arreſted by proceſs iſſuing out of the 


if court of King's Bench, and in cuſtody for want of bail, re- 5 
it. move himſelf, by habeas corpus, to the Fleet priſon, and the 
| plaintiff charges him in the Fleet with a copy of a declara- 
C tion, he is not obliged to make and annex an affidavit, as 


by the above rule 1s directed, in regard there was an affi- 


a | : 2 davit 


| Df Pitoners "0 


of Proceeding Saint Priſoners i in che oed 
of the Marſhal. 


4043 bor relief of inſolvent debtors. Pry v. Lawford. 3 
Geo. 2. | Se oe: ret. 


20 


as what is faid, it may be eee That e the 
defendant is in the cuſtody of the marſhal, under a former 
commitment,” you may deliver a declaration, and not ſerve 
him with proceſs, whether the cauſe of action requires Bail 
oer not; but if the action requires bail, there muſt be an 
| offidavit filed with the clerk of the rules, according to Reg. 
15 Geo. 2. elſe it is no cauſe of detainer, if he ſhould be 
ſuperſeded in other actions againſt him: But then, as in all 
caſes where the cauſe of action does not require bail, 
common bail muſt be filed in thoſe actions, on 1 ſuper- 
ſeded in ſuch actions as require bail. 


To charge a priſoner, in cuſtody ef the marſhal, in vaca- 

n tion time, [inſtead of the old method of ſuing out an 
hab. corp. ad reſpond. teſted as of the laſt term] the plaintiff 
mult file. @ bill as of the preceding term, and then to deliver to 
or leave for the defendant in cuſtody, a copy of the daclara- 
tion as of. the. preceding term, and make an affidavit of the 
delivery thereof. Burr. 4 pt. 1052. 

And fo in term time, and the defendant is a priſoner i in / 
cuſtody of the marſbal, you ingroſs and file a bill, and de- 
liver a copy of the declaration thereon to the priſoner himſelf, 
or leaye the ſame with the turnkey, and give a rule to 
plead, demand a plea, and proceed as in other caſes. 

In this court, a 51 muſt always be filed againſt a pri- 
ſoner; and for. want of it, he is intitled to a ſuper/edeas, al- 
though he has pleaded, ; 
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Of Proceeding againſt Priſoners in the Cuſtody 
of the Warden of the Fleet. 


davit made of the debt, when the plaintiff took out the 
proceſs upon which the defendant was arreſted. But if a 
declaration comes in as a new charge againſt a priſoner in 
cuſtody at the ſuit of another plaintiff, there the above 


rule muſt be obſerved. Rep. & Caf. of Pra. C. B. 144. 
Barnes 72. Pratt. Reg. C. P 330. e 

If any perſon hath cauſe of action againſt a priſoner com= 
mitted to the Fleet, after filing a declaration with the proper 
officer, he may deliver a copy to the defendan? or turnkey; 
and, after rule given to plead, to be out in eight days after de- 


. livery of declaration; and affidavit being made of the de- 
livery, the plaintiff may ſign judgment, as if the defendant 


had been charged at the bar of the Common Pleas [or Ex- 
chequer] with ſuch action. 8 9 V. 3. c. 27. | 
A priſoner, ſurrendering as a fugitive, cannot be charged 


with a declaration under this act, becauſe not committed. 


Pract, Reg. 126. 1 Barnes 281. | 

But it ſeems he may be arreſted. 7b:d. 5 

To charge a priſoner in the cuſtody of the Fleet, in vaca- 
tion time, the plaintiff draws his declaration as of the 
preceding term, gets it ſtamped by the prothonotary, and 


delivers or leaves it with the clerk of the papers. 


To charge a priſoner in term time, the plaintiff draws 
his declaration, gets it ſtamped by the prothonotary, and 
delivers or leaves it with the clerk of the papers at the 
Fleet. | ET 


When the defendant is-a priſoner in the Fleet, the decla- 
ration muſt be entered with the prothonotary, before the de- 
livery of the declaration to the defendant; but if the de- 
fendant is in any other priſon, it need not be ſo entered be- 
fore the delivery, but it is ſufficient to file it any time 
before a rule is given thereon to appear and plead. | 


And note—That when the defendant is in the Fleet, the 
original declaration, indorſed by the prothonotary, ſhould be 


left at the Fleet, and not a copy thereof, Whereas, when 
the defendant is in another gaol, the original declaration is 
fied with the prothonotary, and a copy thereof delivered to 
the defendant, Pract. Reg. 331. 1 Barnes 315. 
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of Proceeding againſt Priſoners in the Cuſtody 
of the Marſhal. 


A priſoner once Jud wperſedeable is alſo lo with reſpe& to 
the plaintiff himſelf in that cauſe, but not as to third per- 
ſons; for by them, ſo long as he is in actual cuſtody, hg 
may be charged as 2 Prijencr. Burr, 4 pt. 2048. 


CT 5. _ Df Piſſoners: | 2 3 


of Proceeding againſt Priſoners in the Cuſtody 
of the Warden of the Fleet. 


If a capias is returned non ef? invent, againſt a priſoner in the 
Fliet, he muſt appear on an habeas corpus ad reſpondendum, as 
well at the ſuit of a ſtranger as at his ſuit whereon he is 
impriſoned, and receive a declaration. Mich. 1654. / 13. 

Alfter. an irregular declaration againſt a priſoner, the plain- 
tiff cannot declare de novo, unleſs the priſoner is in cuſtody 
at another perſon's ſuit. Pra. Reg. 328. | 

It is ſaid in Pract. Reg. 328. to be the conſtant practice, 
to have four entire law days, after the two terms, to deliver 
declarations againſt priſoners, and give a rule to plead. 
So, where the declaration was delivered on Monday the fifth 
day after the term, it was held well. But guære, as to this 
practice. . ED 4 

But where a declaration is irregularly delivered, the pri- 


» EY 


ſoner muſt complain thereof before judgment. Pract. Reg, - 
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Of Proceeding againſt Priſoners removing chem- 
ſelves when chatged with Process. 


1 7 a once? in the Marſbalſea, on mis — removes 
himſelf to the Fleet, before the plaintiff has declared 
againſt him, the plaintiff then muſt declare in C. B. and 
Cannot proceed further in B, R. unleſs he brings the defen- 
Cant back there by habeas corpus ad reſpondendum. Att. Prac. 
2, 341. 

t if a priſoner in the cuſtody of the marſhal; after be- 
ing charged with a declaration in B. R. removes himſelf to 
the Fleet, the plaintiff muſt proceed to judgment in B. R. 
and then bring the defendant back by habeas corpus ad fatis- 
faciendum to be charged i in execution in B. R. Att. ract. 
832 

of vi nte—T hat, if upon the defendant's einoval from 
B. R. to C. B. before the plaintiff has declared the plain - 
tiff does not declare within the two terms, the defendant's 


application for a ſuperſedeas muſt be made to C. B. 


But if he removes, after being charged with a declaration, 
[and not brought back by habeas corpus] then, for want of 
not being charged in execution in due time, &c, he muſt 
apply for a ſuperſedeas to B. R. Barnes 384, 5. 

If two writs of habeas corpus iſſue out of B. R. and the 


other out of C. B. Where the perſon is in. a gaol, the writ 


which is firſt ſerved ſhall have the body.; and the priſoner 
may afterwards, by another writ, remove himſelf into the 
other court, but then he muſt plead firſt, 

A priſoner, ſurrendered by bail, was ſuperſeded, becuaſe 
charged in the ſame court after he had remoyed himſelf, 
Stra. 1753 | | 
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Of Proceeding againſt Priſoners removing them=- 
ſelves when charged with Proceſs. 


F a priſoner in the Fleet moni himſelf to the Mar ſhal- 
| I a, before the plaintiff has declared, the plaintiff muſt 
declare in B. R. and cannot proceed further in C. B. un- 


leſs he brings the defendant back by habeas corpus ad reſpan- 


And if a priſoner in the Fleet, charged with a declaration 
in C. B. removes himſelf afterwards to the dar ſba/ſea, the 
plaintiff muſt proceed to judgment in C. B, and then carry 


him back by habeas corpus ad ſatisfaciendum, to charge him 


in the Fleet, + . 


And note—That if, upon the defendant's removal from 
C. B. to B. R. before the plaintiff has declared, the plain- 
tiff does not declare within the two terms, the defendant's 
application for a ſuper/eazas mult be to B. R. 

But if he removes, after being charged with a declara- 
tion [and not brought back by habeas corpus] then for 
want of being charged in execution in due time, Cc. he 
muſt apply for a ſuper /zazas to C B. Barnes 384, 5. 
Motion for a ſuperſedeas for want of a declaration in C. B. 
within two terms. Defendant committed to the Fleet (charg- 


ed inter al with a bil! of Midaleſeæ at the plaintiff's ſuit) be- 


fore declaration delivered ; and afterwards the plaintiff de- 


livered a declaration in the King's Bench, at the Fleet, and 


not a declaration in C. B. which declaration being delivered 
after the defendant had removed to the Fleet, as a declara- 
tion of the King's Bench, the court held as null and void, 


and made the rule abſolute, Barnes 402. 
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Of : the Rule to appear and plead, and when a 
Defendant, Priſoner, muſt plead. | 


T* the defendant is in the cuſtody of ſheriff, a rule to ap- 
. pear and plead muſt not be given before affidavit filed of 
the delivery of the declaration ; which affidavit. muſt be 
filed within twenty days, with the'clerk of the rules, after the 
end of the ſecond term after the return of proceſs. Reg. 
5 W.& M. 1 eu, 

But if the defendant is in cuſtody of the marſhal, no y- 
fidavit of delivery is neceſſary, but a rule to plead may be 
given of courſe; and if the declaration is delivered four days, 
excluſive, before the end of the term, and rule given, and 
plea demanded [which muſt be done on the back of the 
declaration] the defendant muſt plead as of that term. Reg. 

Zafl. 5 M. & H. _ | 
| ut if the bill is not filed, and copy delivered, four days, 
excluſive, before the end of the term, the defendant may 
impari till next term. The ſame, 

If proceſs is returnable the firſt day of Eafter or Michael- 
mas term, and declaration delivered before menſ. Eaft. or, 
the morrow of All Souls ; and affidavit thereof filed, the- de- 
| fendant muſt appear before the end of ten days after Eafter or 
Micbaelmas term; and if he appears within that time he 
may imparl till the next term, unleſs the action is in Len- 
don or Middleſex, and the defendant is in priſon" within forty 
miles of London, and then, though he appears within that 
time, he muſt plead two days before the eſſoigu day of that 
term. Reg. Eaft. 5 W. & HM. | | 

If a copy of a declaration is delivered on or after men,. 
Paſ. or, morrow of All Souls, or, in Hilary or Trinity terms, 
and rules given; if the defendant appears before the eſſoĩgn 
day of the next term, he ſhall imparl till the next term; but 
if he does not appear within that time, the plaintiff is enti- 
tled to judgment. Reg. Eajt. 5 W. & MM. IP 
If the declaration is delivered before the eſſoign day of 
the next term after the return of the writ, the plaintiff, 
in ſuch next term may give rules, and the defendant muſt 
appear, and plead on or before the expiration of the rules, 
Eafl. 5W.& M. | 

After defendant, a priſoner, has appeared, the proceedings 
are the ſame as in other caſes, | X 


Notice of trial to a turnkey is good, in the caſe of a pri- 
ſener defendant, Stra. 248, | 
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of the Rule to appear and plead, and when a 
Dtiefendant, Priſoner, muſt plead. 


TAHE fame in this court. | But if Eafter term is the ſe- 
cond term, then the affidavit of delivery muſt be filed 
within ten days. 


If the defendant is in the Fleet, the rule to plead is out 
in eight days. Hail. 14, 15 Car. 2. [incluſive ] 

If the defendant is in a common gaol, and the declaration 
is delivered before the eſſoign day of the term, the rule is 
out in four days. | 


If a declaration is delivered to a priſoner the laſt day but 
one of term, he muſt plead two days before the eſſoign day 
of the next term. Barnes 224. 

In Eafter and Michaelmas terms, if the declaration is de- 
livered before the morrow of All Souls, or menſ. Paſch. the 
rules to plead are out in ten days after the term, except the 
action is in London or Middleſex, and the defendant in priſon 
within forty miles of London, as in B, R.—And if delivered 
after thoſe days, the rules are out in two days next preceding 
the :/oign day of the ſubſequent term, 5 


And in Hilary and Trinity terms, if the declaration is de- 
livered on or after the eſſoign day of the term, the rules to 
plead are out two days before the eſſoign day of the ſubſe- 
quent term, But if defendant appears within the time he 
may imparle, as in B. R. Reg. Eaſt, 5 W. & M. 1 Barnes 
150. : 

The ſame in this court. Ea. 5 W. & A. 


If a priſoner appears in perſon, he is bound to pay for 
the i ſue· boo upon the delivery thereof, otherwiſe if he ap- 
pears by attorney. 2 Wil. 11. 

In C. B. ten days notice, excluſive of the day of ſuch 
notice, muſt be given to. defendant (being actually in the 


Fleet) of the time of trial, Reg. Hil, 14, 15 Car. 2. 8 
. | f 


28 Of Puiſoners, B. B. 


Of Judgment againſt Priſoners, and of charg- 
ing them in Execution, 


JF the plaintiff does not proceed ta trial or judgment within 
L three terms after declaration delivered, ſuch defendant 
ſhall be diſcharged out of cuſtody, on filing common bail, 
notice being firſt given to the plaintiff, or his attorney, and 
an affidavit thereof made, if the plaintiff or his attorney 
does not attend and ſhew cauſe againſt the diſcharge. Trin. 
2 Geo. 1.— The term in which the declaration is delivered 
is one, z | 3 
| So for want of getting a demurrer argued within the third 
term, | 5 a 
Vide the oppoſite caſe, . po. 
The defendant, though not in cuſtody, upon being taken, 
but ſurrendered himſelf in diſcharge of his bail, is ſuperſer- 
ſedeable within the above mentioned rule, and its conſtruc- 
tion and the practice of the court; and the time runs from 
notice of the defendant's being in cuſtody. (4 


F 


After judgment obtained againſt a defendant, priſoner, 

he muſt be charged in Execution within two terms — the term 

wherein judgment to be obtained to be reckoned as one— 

the defendant may obtain his diſcharge in like manner as 
for pat proceeding to trial or judgment. Reg. Tr. 2 Gee. 1. 


— 
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Of Judginent againſt Priſoners, and of charg - 
ing them i in Execution. ne 


VH E ſame in this court. Rx. oft. 8 Geo. 1. 


having appeared. 
Or within three terms after recaption, or coming. 2924 


into priſon; for that time ſhall be looked on as the time of : 


the render. Barnes 382. 


80, for want of getting Amer argued within the third | 


term. Barnes 383. 
The defendant was diſcharged out of cuſtody by Aeg 
deas, on entering a common appearance, for want of plain- 


tiff 's proceeding to ＋ * within three terms after de- 


claration delivered. Plaintiff afterwards obtained judg- 
ment, and defendant, being taken in execution, moved to be 
diſcharged, inſiſting, that after a ſuper ſadeas his (perſon was 
free, and could not be again detained by proceſs in the ſame 
action. Per cur. After conſulting all the judges in this 
caſe, the defendant having been diſcharged by ſuper ſedeas 
before judgment, he is not finally diſcharged, but after 
judgment is ſubject to be taken in execution. But where a 
defendant is fuperſeded after judgment, for want of being 
charged in execution within two terms a hen in judgment ob- 
tained, his perſon cannot afterwards be ta 

| Barnes 376. 

The ſame this court. Reg. E. 8 Geo. 1. - 

On ſhewing' cauſe why defendant ſhould not be di. 
charged by ſuperſedeas, the plaintiff having neglected to 
charge him in cuſtody within the two terms, it appeared, 
| that the plaintiff's attorney had taken out a cg. f. but di- 
rected it to the ſheriff of Exeter, inſtead 'of Devon, which 
being ſent back, he got it reſealed, and ſent it in time to an 
attorney, with direckt ions to charge defendant in execution; 
but it arrived too late to charge the defendant in time; 
and it appearing, that there was no intention to oppreſs, 
and the delay ariſing entirely from an accident, the court 
A the rule. Barnes 380. 


The plaintiff ſhall have every day i in the ſecond term to | 


charge a priſoner, 2 Wil. 380. 


The 


"Or withit three terms after the render, the defendant 


en in execution. 
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Of Jadgment againſt Priſoners, and of charg- 
ing them in Execution. 88 


The defendant, a priſoner, applied to be diſcharged by 
ſuperſedeas, for want of being charged in execution within 
two terms after judgment. The plaintiff excuſed himſelf 
by the delivery of a ca. /a. to the gaoler within due time, 
But che court held that to be inſufficient, . The ca. ſa. ought 
to have been delivered to the ſheriff, and the ſheriff's warrant 
to the gaoler. Barnes 389, „„ 

Within two terms after final judgment, plaintiff, inſtead 
of charging the defendant in execution, charged him with a 

_ declaration in an action of debt on the judgment, The 
court held this declaration vexatious, and no cauſe againſt a 
ſuperſedeas : rule for ſuperſedeas made abſolute. Barnes 390. 

_ The writ of enquiry being ſet aſide, becauſe not executed, 
before a perſon properly deputed by the ſheriff, defendant 
applied for a ſuperſedeas for want of plaintiff's. proceeding to 
final judgment within three terms after the declaration, 
and obtained a rule to ſhew cauſe, which was made abſo- 
Jute. . Barnes 384. | | e 

On motion for ſuper/edeas for want of proceeding to. 
judgment within three terms after declaration delivered, and 
cauſe ſhewn, it was contended, that the judgment, though 
not ſigned till the Michaelmas vacation, ( Michaelmas being 
the third term) was a judgment of Michaelmas term, which 
was ſufficient to prevent a ſuperſedeas. Per cur. The three 
terms are always taken to be incluſive of that term whereof 

the declaration is, and unleſs plaintiff proceeds to ſign final 
judgment within the third term, he is too late, Rule abſo- 
lute for ſuperſedeas. Barnes 379. . 8 

The defendant was brought into court by hab. corp. ad 
ſat. to be charged in execution, which being objected to, 

1 becauſe a judge had before made an order for a ſuper ſedeas 

th which was lodged with the warden, and allowed and ap- 

{4 ' pearance entered: but as defendant had not ſerved the 

iT it order, nor allowed the ſuperſedeas till after habeas corpus was 
$f lodged with the warden, the court held, that he muſt be 
charged, and that he might apply afterwards as adviſed. 
The plaintiff may proceed at his peril, Barnes 379. 

Plaintiffs obtained interlocutory judgment by nil dicit, in 
an action of aſſumpſit, and ſued out a writ of enquiry; 
but, before the ſame was executed, became bankrupt, and 

| Proceeded to final judgment againſt deſendant, a priſoner, 

{which was regular] in Michaelmas term. The affignees 

4 | then 
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him. Filtes v. Allen. Stra. 11 53. 


K 118 by * wh 
z 33 2 5 AY e 2 e n 
1 . f iy Ys. r 
0 8 r * 5 
% v4 age I 
4% 1 5 . C Y 
1 . 


of Judgment againſt-Priſoners, and of cg 


ing them in Execution. 


then brou ht 2 facias againſt him returnable the firſt te- 
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turn of Hil. to ſhew cauſe why they ſhould not have execution 


of that judgment to which ſcire facias the defendant piead= 


ed the Whole matter ſtated, and the bankruptcy of they 
plaintiffs in bar; to which the aſſignees demurred, and had 
judgment in Eafter term; and then the defendant. moved, 
that he might be diſcharged by ſuper/edeas, the plaintiff not 


nin him in execution in Hilary term. But per 


cur. The bankrupts could not charge the defendant in ex- 


ecution in laſt. Hilary term, becauſe the aſſignees were en- 


titled to the benefit of the judgment, and had then brought 
a ſcire facias upon it. And if defendant had any lands, 
(which he may have for any thing we know) the afſignees 
may, perhaps, chooſe, an elegit againſt. his lands, and not 


charge his perſon.  Whereupon the rule, to ſhew why de- 
fendant ſhould not be diſcharged. by ſuperſedeas, was diſ- 


charged, the afſignees having proceeded with due diligence. 
A priſoner who is ſaperſedeable in one action, at the ſuit 
of A. but not ſuperſeded, may be charged in execution in 
another action, at the ſuit of 4. Barnes ad finem 500. 
Pratt, Reg. 332. | EL 


If defendant, priſoner, brings a writ of error, no need 


to charge him in execution the ſecond term after the judg- 
ment. 2 Vilſ. 30. Fp 
The defendant, in Micbaelmas term, was ſurrendered in 
diſcharge of his bail; and afterwards, without giving any 
notice to the plaintiff, was removed to the Fleet. The 
plaintiff, in Hilary term, charged him in execution as a 
priſoner in B. R. and afterwards defendant moved for a ſu- 
perſedeas, that charge in the court, where he was not a pri- 


ſoner, ene eng nothing; and ſo two terms were elapſed. 


The plaintiff inſiſted, he was in no default, not having no- 
tice of his removal; and that theſe removals do not appear 


upon the committitur book, where the charge in execution is to 


be made. But the court granted a /uperſedeas; for the 
plaintiff, they ſaid, ſhould have demanded to fee the pri- 
ſoner; and if not produced, would have known where to 
find him, and bring him back, by habeas corpus, to charge 
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with the gaoler. 


provide was awarded. Boath & Booth. 


” Eon ans "II" Sheng Be rn 2 22 " 
9 e e ; * 
"ot, ap N F 1 Ki In 2 2 
* * 
jr K ' 
** 9 w „ * 
4 o 


3 * . J 
4 g . 9 þ 
" £ 7 4 * 
„ 5 2 
C f - 4 + - h 10 1. 79 ; 
0 R , : mo 4 ; #4 
pf 4 * 1 2 p 1 5 , 
* 7 5 » * 4 
: * * : , 4 
' £65 2 4 * 
bs * * P 
3 2 + 2 5 
3 g 1 ö 4% 
% - K * * « 
, 4 * 
; ro - . : 
. N , 


N 
Ls 


Of Fadgmeat cailalt Prifciers, att if Ellery 


ing them in Execution. 
Ik the defendant, a priſonet, is in the King's Bench priſon, 
in order to charge him in execution, the van mull get a 
rule from the clerk of the rules, and ſerve the marſbal with a 
copy, on which he will write his acknowledgment of the 
defendant's being in his cuſtody, then enter committitur in 


| the 'mar/hal's book, and file it. Note on Rig. Tr. 2 G.. 1. 


Upon motion to ſuperſede the defendant, as not being 
charged in execution in two terms, the court held that the 
committitur muſt be actually entered on record, before the 


end of the ſecond term; and that there is fo extenſion of 


of the time to the continuance day after term; nor was it 
ſufficient, that there was an entry in the marſbal's book'in 
tins; . 1215. ee e,, a2" WP 
A rommittitur in execution was entered in the marſhal's 


book, but no committitur piece was filed ; nor was the commit- 
Yitur entered on record within to terms. Rule made abſolute 


for diſcharging defendant on the authority of the above caſe 
of Unwin v. Kerchoffe. Stra. 1215. as it ought to have 
been actually entered on record before the end of the ſecond - 
term. Tatterell v. Philly. Burr. 4 pt. 1841,  , 

If the defendant, a priſoner, is in the cuſtody of a ſheriff, 
© ca. ſa. muſt be ſued out, and the warrant thereon lodged 


If a priſoner ſurrender, after judgment in diſchar f 


| bail, he muſt be charged in execution in two terms after 


render, except a writ of error is brought, or there is an 
injunction. Att. Pratt. 341. Note on Reg. Tr. 2 Geo. 1. 
But quere as to injunction, and vide the Att. Prad. 371. 
And Salt. 322. Where, by injunfiom out of Chancery, the 
defendant ſtayed the plaintiff's execution a year and upwards, 


The ixjunction being diſſolved, the plaintiff took out execution 


without a ſcire facias; and this was referred to the court, 
for irregularity, The plaintiff inſiſted, that he was ſtop- 
ped by the act of the defendant; and that, if the defend- 
ant had ſuſpended it by a writ of error ſo long, he had been 
at liberty to take out execution without a /ci. fa, Sed per 
cur. We cannot take notice of Chancery injunctions ; and 
you might have taken out a writ of execution, and con- 
tinued it by vicecomes non miſit breve. A ſuperſedeas quid im- 
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Of Judgment againit Priſoners, and of chat | 


ing them in Execution, 
">. 


If the priſoner i is in the Fleet; you make out an habeas 


corfus ad ſatisfactendum, get it ſigned by the prothonotary, © 


and backed by a judge; and then carry it to the clerk of the 
papers at the Fleet, four days, before the return; and the 


defendant muſt be ne into courts”! to 8 committed in 


execution. 

If a defendant be brought into court, upon a habeas cor- 
pus ad ſatisfaciendum, he can be charged in execution upon 
that judgment only, on which the habeas corpus ad ſatisfa- 
ciendum iſſued: And if there be ' ſeveral judgmefits on 


which he is to- be charged in execution, there muſt be a 


writ of habeas _ on each Went, 


An e corpus ad f RY AFL in one cauſe only; and 
three judgment rolls were produced in this, and two other 
cauſes, 'by the attorney for the plaintiffs, who deſired that 
the defendant might be charged in execution in all three. 


But by the Judges in the Treaſury, the defendant can only 


be, charged in that cauſe, wherein the habeas cor pus is brought. 
There muſt be an ler ve on every Judgment. Barnes 
223. | 

The ſame in this court ; ud: if the ca. fat be, delivered 


to the gaoler, N of the ſheriff, it is N 2 Barnes 


308. 


The ſame a8 to infunction. ö Pract. Reg. 377. ſed quzre? 
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Of * Judgment wala Prifoners, and of charge, : 


ing them 1 in Execution.” SOOT IT IG 


| Where a Stifondr + 1s ifchrged for want of proceeding'to | 


judgment, he may ' afterwards be taken in ererution; but 
| otherwiſe, if diſcharged for want of being charged in ex- 


ecution. Att. Prad. 295. aer Reg. 333. 2 0 * Rules 


and Orders 135. D. 


A priſonet diſcharged upon an infotvent at, and . 
arreſted for a debt exceeding the ſum limited i in the act, fhall 
not be diſcharged on common bail. Ld. Rahm. 1088. 

If the defendant is diſcharged by the lord's nd, he can- 


not be retaken on execution, or new action. 1 Barnes 271. 


A priſoner on a capias utlagatum, diſcharged on an infol- 
vent debtor's act, cannot be taken . on a new, . 
utlagatum. I; Barnes 273. „ | 

An action on the caſe lies againſt | an attorney, for ne- 
Le to charge a priſoner in execution in due time. 

ide the caſe. of Ruſſell v. Palmer, an Ait. C. B. 2 Wil. 
325. And the caſe of Pitt v. Talden. Burr. 4 pr.” 2060. 

So if the defendant, priſoner, obtains a ſuper/edeas for 
want of plaintiff's, declaring within the two terms. bid. 

Pefendant being a priſoner in the Fleet, at the plaintiff's | 
ſuit, brought a writ of error, and thereupon: judgment was 
reveiled:: and ſuper ſedeas iſſued to diſcharge her out of cuſ- 
tody; but before ſhe could get the ſuperſideas allowed, the 
Plaintiff charged her with a neu declaration; whereupon 
moved to be diſcharged, and the court held, that as de- 
fendant was detained a priſoner at the plaintiff's ſuit only, 
and not at any other perſon's, ſhe" could not regularly be 
charged with the ſecond declaration, after reverſal of the 
firſt judgment, whereon ſhe had been wrongfully, detained ; 
and therefore ordered defendant” to be 3 . Peacly 
v. Bowes,. ſpinſter. Barnes 308. , | 

But where afterwards the olaiatiff Salo ber to be ar- 
reſted. and held to bail for the former cauſe of action, and 
ſhe moved to be diſcharged on a common appearance, two 
judges held, that as the ſecond declaration was no charge, 
ſhe had the benefit of her ſuperſedeas ; and that after the 
judgment was reverſed and annulled, the plaintiF had a 
right to bring a new action, zand hold her to bail. But the 

other ſtuo judges were of opinion, that after the defendant 
had been diſcharged by rule of court, as to the ſecond de- 


claration, ſhe ought now to be diſcharged on 3 a com- 
nion 


* 
* a, by ” 8 n 
— * . ne 


« . bY 4 . 
- F X "Py * 2 
S a4 N TP” 7 ; ; N ; 
I F * 4 * a 
1 
1 = ba 4a * 
WI & F 
3 ) 4 A 1 . 
4+ , 2 we a . * N *. * p 4 
Lua i . ; - f 9 * 
1 > k * # + 
1 * „ 4 


* * 
#0. 


* 


J'S 
is 

* 

8 * 
* 


FX, 
for 
L ſe 


2 NH 
* 255 5 . 
ft ” 


x" & $5 


„ 
5 * 
* * * 3 
- 
1 PV: ? + + 
. 
* * 
* K 
* 


« % 


of Jatgmon WS findes 155 of chag- i 
„ ing them in Execution. PRs 


nn . ; and EE ie > 7 of catch Andante to the 
ſame thing xr a ſuper ſedeas.. he court being divided no rule 
was made. erwin” v. Boes, ſpinſter. Barnes 429. 
Though in 4b book the names of the plaintiffs are different, 
it appears clearly from the report to have. been the ſame | 
Nas” in both caſes, He © X's 
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36 ot Puſſoners. 
of a Priſoner 8 obtaining a Superſodtas 


T2 diſcharge a priſoner i in any cafe, whether for want 
: of declaring®, neglecting to proceed to judgment, or 
not charging him in execution, his attorney muſt take out 
a judge's ſummons, to ſhew cauſe why defendant ſhould. not 
be diſcharged, for Want of charging him (or whatever the 
caſe is) in due time, and ſerve. the fame on the oppoſite 
party; andzif the plaintiff's attorney do not attend thereon, 
or conſent to an order being made, the defendant's at- 
torney muſt make an affidavit of the ſervice of the ſummons, 
and his attendance at the time therein appointed; - where- 
upon the judge will make an onler. for the defendant! s dif- 
charge, on filing common bail. | 
If the priſoner is in the cuffody, of. the marſhal of the 
King's Bench, he muſt get a certificate from the. clerk of the 
common bails, that common bail 'was filed with him, by order 
of one of the. judges,” on producing which certificate to 
the marſhal, he will diſcharge him without a fu erſedeas. | 
But if the priſoner is in the cuſtody of a . ff, &c, he 
muſt ſue out a writ of ſuperſedeas; for ſigning of which at 
the office, the bail. piece, ſigned by 6ne of the judges, is a 
warrant to the officer with whom you leave it, and he de- 
livers it over to the clerk of the' common bails to'be filed. 
But in the Common Pleas in all caſes; whether the defend- 
ant is in the Fleet, or in cuſtody. of the” Heri , a ſuper ſetleas 
iſſues, to be allowed by a 2 to die, him out of 
cuſtody. Reg. . 8 G. 1. . R | 
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* But in order to diſcharge a prifoncy, ay want of declaring 
according to the rule, 2 Cz. 1. you mult alſo obtain a certificate 
from the clor# of the decleraticns, it in B. R. that no 57¼l is filed in his 
office againſt the defendant ; and a certificate of the cauſes whercwith 
he ſtands charged, from the cler of the papers of the King's Bench 
priſon, if in cuſtody of the ma! foal; ena from the gacler or turn- 


4, if in cuſtody of ſperiff 6 er otber cſicer. 85 
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Himſelf over to the King's Bench or Fleet priſon. 


f of Priſonets ig "i: by Habeas 


Corpus from the Priſons of inferior Courts 
into the King D Bench or Fleet Pri Vent. 


WE 


\ Prifontr in the priſon of an 1 court, will often 

ſue out an habeas corpus cum cauſa, in order to turn 
But if it be returned upon any certiorari, or corpus cum 
aud, that the priſoner is condemned by judgment, he ſhall 
be remanded, and remain in priſon, without being let to 
bail againſt the will of the plaintiffs, unleſs ſatisfaction be 
made them of the ſums adjudged. 2 Hen. 5. flat. 1. c. 2. 

A defendant brought into court by habeas corpus, directed 


to the ſheriff, of. G. prayed to be committed to the Fleet, 


with the cauſes mentioned in the return; which were firſt, 
a detainer for want of ſureties, by a warrant from a juſtice 
of the pezce, for leaving a baſtard child, whereby a pariſh 
became chargeable with its maintenance. — 2dly.. An ex- 
communicato capiendo iſſued out of Chancery, returnable in the 
King's Bench. And 3dly, With Exchequer proceſs on a re- 
cognizance forfeited at the ſeſſions. — The court remanded 
the priſoner, being of opinion, that as to the two firſt cauſes _ 


of detainer, they had no juriſdiction; but as to the third 


cauſe, the court inclined to think, that as it was. not on 
an extent, the defendant might kde been committed there- 
with abſtractedly conſidered, Barnes 223. 

A defendant was taken in execution in the admiralty 
court, -and wanting to procure his liberty, gets a perſon to 
whom he was indebted to ſue out an habeas corpus ad re- 


| ſpondendum, in order to be turned over to the Marſbalſea: 


And being thereby brought into court, it was moved, that 
he might be committed to the Marſpalſea. Sed per cur. 
Tho' upon an habeas corpus ad ſubjiciendum, this court, upon 


a charge of treaſon or felony, would have turned the defend- 


ant over to the marſhal; or if a bill had been filed againſt 
him, ſo that he had been in the cuſtody of the marſhal before; 
but yet, in this caſe, the court cannot do it, becauſe there is 
no plex in this court, at this time, depending againſt him : 
and it cannot be, - * he is not in cuſtedia mareſcalli, 


And he was remanded by the whole court. Dowler v. Keite. - 


Ld. Raym. 789. Salk. 351. 

So in Dr. Matſon's caſe, who being arreſted upon an Hæ- 
communicato capiendo, after an excommunication in the $92- 
ritual Court, for nonpayment of coſts, in a ſuit in which 
he was condemned, was brought into B. R. by Hab. cp. 
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of Diiſanors removing FITS IR 35 Hebear | | | 
Corpus from the Priſons of inferior Courts 
into the Wor; s Bench or "Fleet Profs, WP. 


4 - 
. 


ad reſp. J. 8. 4 placito aebitl, ec. And on . & be 


- committed, be was remanded, becau ſe no ſuĩt was ; depending 


here againſt him, the bill o  Midvex not being Frame 
till next term. bid. Son ; 
If a priſoner in the Gi be nde into the King' 


Bench, upon an hab, corp. ad reſp. and intending to go over 


into the Fleet, procures ſome friend to bring an habegs. cor- 
Lo to remove him; he ſhall not be removed'thither; till he 

as anſwered to. the Giaſe; here; ; and he ſhall not compel y 
the plaintiff to follow after a prolling defendant; and ſo 
vice verſa of the Common Pleas. Each court ſhall retain the 
_ defendant in which he is firſt attached; and after. he has 
anſwered there, you may carry him where you will. Salk, 

50. | 

Actions having been entered i in B. R. againſt | one in cuſ- 
2 of a ſheriff, upon a ne ereat regno, an habeas corpus 
was faid might be granted, although ſtrongly objected to, 
becauſe the writ of ne exeat Tegno commands the ſheriff to 
take ſecurity, and tranſwit it into Chancery. . Sed per cur. 
The habeas corpus ought to be granted: The King's: Bench 
may receive and judge of the ſecurity taken; and he ought 
to remain, there; and that they may then grant a e 
deas Nuilor's caſe. Ld. Raym. 696. 

The defendant was brought to the bar by babeas carpuc, . 
returnable in one month from the day of St. Michael, to be 
committed to the Fleet; and the court committed, though 
the day of the return was paſt. Barnes 221, | 

From the above caſes it appears, that where a priſoner i is 
in cuſtody charged with pfoceſs from another court than 
that to tne priſon of which he. would be turned over,: he 
muſt (before ever he can be turned oyer) procure” himſelf 
to be charged with ſome proceſs iſſuing out of the court in- 
to the priſon of which he would be turned over, and then 
bring his habeas corpus, that he may be returned charged 
with ſuch proceſs. 

Where any perſon ſhall be brought into court upon an 
babeas corpus, or before a judge, in order to be committed to 
the cuſtody of the marſhal, the writ, with the return, 
ſhall be left with the ſecondary, or judge's clerk, to be filed; 
and a copy or note of ſuch return of the writ, under the 
hand of the Fg or ſecondary, ſha]l be delivered to the mar- 
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ling . __ cuſtody; and ſuch copy or note ſhall. be prepared by ſhe's, . 
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be Outlawry. 


POLO 1 . mende Proceſs, oh 2 


4 


n 8 is a eee inflicted on a ſa 
for a. contempt and contumacy, in refuſing to be 
amenable to and abide by the juſtice of that court which 
- hath lawful authority to 001 him before them; and as this 
is a crime of the higheſt nature, being an act of rebellion 
.. againſt that ſtate or community of which he-is a member, 
'1o, doch it ſubject the party to divers forfeitures and diſabi- 
le ; for hereby he loſeth /iberam legem, is out of the king's 
1 Oc. Co. Lit. 128. Kol. Ab. 08, Dr. and 
Se 4. A | 
But a as tg the forfeitures for refuſing. to appear, herein 
- ths Jaw;diſtinguiſhes between outJawries in capital Caſes, and 
© thoſe. of an inferior nature; for as to outlayrries In treaſon 
and fclony, the Jaw i interprets the party's.abſence a. ſufficient. 
evidepte of his guilt, and, without requirin further proof 
or ſatisfaction, accounts kim guilty of the Fac, on which 
enſues corruption of blood, and forfeiture of his whole 
' eſtate, ia and perſonal. 

But outlawry in leſſer crimes, or in perſonal aft; does 
not occaſion the party to be looked ugon, as guilty. of the 
fact, nor does it occ: ſton, an entire fotfeiture of his real 


5 eſtate; but yet is very fual and penal i in its eonſequences; 


for hereby he is. reſtrained of his. ubertyeif he can be found, 
forfeits his goods and chattels, and the profits of his ande, 
while che. curlawury. remains in force. Plow. 941. 9 H. 6. 
„ 

Having ſtated. the diferexcet FISH _ouflqwory i rom? 
and civil cafes, I hall proceed to mew ein what civil attions 
proceſs of outlawry lies, in what manner a.defendant may 
be proſceuted to outlawry, and how [vob qutawry may be 
avoided, or reverſed, ' 4, 

Proceſs of gut aa e lics in no 1 8 Put⸗ hr 2 "capias | 
lies. So that when the proceedings are by bill, and not by 
original, as there can be no capias upon a bill, ſo there can 
be no pioceſs of cuflatory. Leon, 329- 4 Rol. Ab. 76. 
Sid. 159. Keb. 577. 

Ihe proceſs of outlawry, in cull actions, is conſidered, at 
this day, nothing more than a proceſs to compel an aþpear- 
ance of the party againſt whom a ſuit is commenced ; and 
therefore any plauſivie 5 however ſiight, will „ in- ene 

2 ral, 


on webe et; 


3 


al, be ſaffcient to keverſt- i f. But in . to Ne the / 


pr reef to outlatury, and practice therein intelligible, it will de 


neceſſary to take a view of the N _ have” altered 


the proceſs of the courts. 

The ſtatute 13 Car. 2. at. 2. 4.2. being made to re- 
medy fome * abules which crept in upon authoriſing the 
arreſt of the defendant's body by the bill of Middleſex, lati- 


tat, Cc. in B. R. and the general writ of capias clauſum 
fregit in C. B. provides, that no perſon who. ſhould happen 


to be arreſted by force or colour of any writ: of. proceſs iſ- 
ſuing out of the King's Bench or Common Pleas, ſhall be 
forced upon ſuch arreſt to give ſecurity in more than 40 J. 


unleſs the true cauſe of action be Pls ticularly ales in 2 | 


writ or proceſs. 


This ſtatute not having remedied all the wilchiefs that 
prevailed, as the ſheriff was ſtill to take bail for the defendant's 
appearance in 401. even upon a general writ, without the 


clauſe of C ac etiam; and upon writs wherein the clauſe of 


ac etiam was inſerted, he was authorized to require bail 


upon the arreſt to the amount of double the + ſum ſpeci- 
fied therein, which was ſtill an engine of oppreſſion in the 


hands of a malicious and troubleſome plaintiff, as he could 
expreſs any ſum in the clauſe of © ac etiam, or lay his 

damages therein to any amount, and thereby keep the de- 
fendant in gaol for want of bail the ſtatute 12 Geo. 1. 


c. 29. was made to give a further remedy for ſuch abuſes, 
and provides, that no one ſhall be held to bail, upon the 
arreſt by proceſs from the ſuperior courts, unleſs an affidavit 
is previouſly made, that the cauſe of action amounts to 10“. 
or upwards, and that where no ſuch affidavit is made, that 


the party ſhall only be ſerved with a copy of the proceſs, 
in order that he may appear to the action; and, in caſe of 


his non- appearance at the return, the plaintiff has liberty to 
enter (on affidavit made of due ſervice of the proceſs) an 
appearance for him, and. proceed as if the party had ac- 
tually appeared. Then came the ſtatute 5 Geo. 2. c. 27. 
to remedy the inconveniences from the proceſs being in 
Latin, and requires the ſame to be in the Engliſh tongue; 


and where the party is only to be ſerved with a copy thereof 


when no affidavit is made of the debt's amounting to 10 /. 
or upw ards, enadis, that an Engliſh notice, in writing, ſhall 
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e ſubſctibed.6 on the 5 507 Ice wy TILE ohis ; 
party is to be ſerved, to the intent to warn bim to appear 


Tat the return thereof, [ts anſwer the action againſt him. 


Theſe ſtatutes, have, in great meaſure, occaſioned the 


| practice of outlawing defendants to fall into diſuſe, as 2 


plaintiff may proceed with leſs expence, and more expedi- 
tion, in his action, by not taking 0 out proceſs towards out- 
Tawry, than by proceeding with an intention to outlaw, 


©... ſhould the defendant ſtand out to be outlawed, the proceſs 


thereto being dilatory and expenſive. _ But ſtill a plaintiff 


in ſame caſes, and particularly if his action is againſt a de- 


fendant who it is apprebended will be litigious, or is 


difficult to be arreſted, and has property wherewith to ſa- 


tisfy the plaintiff” 8 demand, and all the charges and inci- 


dental expences of the aufm, wil! find an N in 


54 


this method of proceeding. 
The aforementioned ftatute of Ob. 2. n of equal 


ſervice to plaintiffs as to defendants, for à plaintiff who 


choſe to proceed by original, could inſert any cauſe of per- 
ſonal action in the clauſe of . ac etiam, in the capjas, arreſt 
the party immmediately, and'require bail to the amount of 
double the ſum expreſſed therein; but ſtill the defendant | 
was ſuppoſed to be arreſted for the treſpaſs mentioned in the 
writ, though, in fact, no ſuch. charge could be alledged : 
againſt him; and not for the debt or damages inſerted in 
the . ac etiam”. clauſe, the intent of that being nothing 


more than to ſhew the ſheriff, to what amount he was to 
inſiſt upon bail if he arreſted the party. 


This ſtatute of Cha. 2. gave a plaintiff who had an ac- 
tion of debt againſt a defendant, if he ſued by original, an 
opportunity alſo of avoiding the Fine paid to the king upon 
ſuing out his original writ, in debt, becauſe he could inſert 
the amount thereof in the ac etiam clauſe of a capias, and, if 
the defendant was arreſted, require bail in proportion to his 
demand ; which was a cheaper method of proceeding, evi- 
dently more expeditious, and equally anſwered” the purpoſe. 
of ſuing out an original in debt; and going on regularly 


towards outlawing the defendant, unleſs he was a perſon 


likely to abſcond or avoid being taken, and had property 
which the plaintiff could come at to ſatisfy his debt by pro- 
ceeding to outlaw him. For which reaſon we do not often 
hear, at this day, of a præcipe gqued reddat, in debt; or, of 
a perſon being outlawed in an action of debt, as that action is 
generally proſecuted in the King's Bench by 3il or latitat, 

| | whica 


9 

$ 7 . 
y 

, 


\f +*--, BCE 2 
5 EN. — do not often hear of a defendant being outlawed by a LE *% 
common capias quareclauſum fregit; becaule, if the plaintiff ?? „ Tl 
c auſe of action does not warrant him to arreſt and hold tde — 
Fe defendant to bail, he is generally ſerved with a copy of tze 3 at 
_ * proceſs, with, a notice ſubſcribed, to appear; and upon a8 27 


f x 


1 : { Fe 1 1 ks . : 5 r | : W t 
»  "captas,, with an ac etiam in it; and à defendant cannot be. 1 
© | outlawed by proceſs with ac etmLi . 
he ſtatute alſo of 12 Geo. I. c. 29, before mention- 


appearance within * eight days after the return of the pro," 6. / 


ceſs, the plaintiff is at liberty, upon an affidavit mage of tze 


/ 
& # 


proceſs having been duly ſerved on the defendant; to enter 2 Pfr. 
an appearance for him, and proceed as if he had regularly, * 5 2 3 
appeared to the action. This method therefore, in -cafſes | 2 + 
not warranting bail, if the defendant can be met with, Dn ets OA. 
ing more eaſy and expeditious, and attended. with little or * Th, 75 
ns expence to the ſuitor, compared with proceedings to 
wards outlatory, affords one reaſon why outlawry is- not oſten 
heard of now upon common capias“s quare elauſum fregit. Aud „ ts. 
ther fesſon alſo is, that ſhould a plaintiff proceed with ar: 
intention to outlaw the defendant upon common capias s, and 
'», the defendafit even not come in till after the exigi Facias, e 
ay! may, notwithſtanding, reverſe the outlawry,had againſt 7 
him, without being compelled to put in bail to the action; „ 
+ ſo that} the plaintiff, inſtead of gaining any advantage, in wa 
., proceeding to outlawry upon common capias's, and not purſus « * > 
| ing the line chalked out by the ſtatute for his own expedi !?! 
tion, is not only put to expence, but is himſelf the occaſion * 
of his own delay, and frequently in a worſe ſituation to- 
Wards recovering his demand than he otherwiſe might have N 
been, if he had proceeded as the ſtatute directs him. . x 
For the above reaſons, a plaintiff ſeldom proceeds with a 
view to cutlato the defendant,” unleſs the cauſe of action is q—ʒʒ 
ſuch as to warraat holding him to bail, which muſt be foerr oh it '' 
actions founded on contract, unleſs by ſpecial order of a2 oh 1 114 
judge in cafes of forts. And, as the act:on of 4 is not ARS. | j i 
often commenced at this day by a præcipe quod redjat, on eo T5508 
account of the fixe upon ſuiug it out, the action of ofſump/it t 4% 1 
is that in which plaintiffs uiyally proceed, with a view to 57 Wt | 
outlaw the defendant. | of I 
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on aide Procets 
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In the « Xing's B S rh, 26 a writ of error brought on a judg- : 


ment by original there, muſt be returnable” in parliament, 


"amd not in the Excheguer Chamber, as where the ſuit is 


commenced by bil, a plaintiff having a juſt demand 


i àagainſt a litigious and wealthy defendant, who is likely 

to put off the day of payment as long as he can, by 
bringing writs of error, has a proſpect therefore of getting 
huis debt much earlier, by ſuing by original, than by bill in 
B. R. And, in either court, if the plaintiff's demand 

amounts to a conſiderable ſum, or the defendant Ae be 
eaſily caught, or has property which the plaintiff can come 
at, he may, in the end, reap more advantage, perhaps, by 
taking out proceſs towards outlawry, than by ſuing out a 


nme capias ſuare clauſam fregit, or a cupias with a clauſe 


of a ac etiam in it. 
As the action of Hemp ft, r, where the demand is - fufficient 


| 2 to hold to 347, is the action in which plaintiffs in either 


court uſually proceed with an intention to out/ato the defen- 


dant, IL ſhall ſhew the method of commencing and proſe- 


cuting ſuch action, and of outlawing a defendant therein, 


| and of his reverſing ſuch outlawry ; at the ſame time it muſt 
be remembered, that the practice and proceedings in another 


action requiring bail, towards outlawry, would -be era 
the ſame, 

The plaintiff's attorney, or ſpecial pleader, Wick. the 
cauſe of action is above 107. draws out a fracipe for a 
ſpecial original, which præcipe contains the whole count or 


declaration, and ought to be drawn up with great accuracy 


and preciſion, as on it all the ſubſequent proceedings are 


built. The defendant's name, his degree, profeſſion, or miſ- 


tery muſt be aſcertained and et forth according to the ſta- 
tute of * additions, together with the town or hamlet, e 
and county, in which he is or was converſant. 


The prætipe, i in an aQtion on the cafe on mp ir, i to 


this effect. 


* 


Adder. If A. B. mal give you een to 8 his 


ſuit, then put by ſureties and ſafe pledges C. D. 
late of Veſminſter, in the county of Middleſex, 
#4 nah that he be before out lard the king, on the 

nirrow of the Ho Trinity, ber ens eur ſaid 


— 
— F 


1 Hen. 5. .. 


lord 


* 


0 5 f = + 
ay x 5 . 


ue CP 2 1 


A 


5 brite e e e For ir in C. B. 


4 - fay before our Juſtices at /Yotminflerg'on the 
morrow 'of the Holy. Trim” ] to hew wherefore -, 
. Whereas, [o-et forth,” werbatim, the whole count. 


or declaration) to the damage of the ſaid A *. # 


"of- one Spores Jon as.he faith, „ 
of NL + ENG Se 

E. F. attorney, | 1 8 5 2 5 w . * WW. 5 CEE 
1 May, 1 82 — * | 44 a 2 bs 4s 4 we 2 4 2. 0 * 


+ "iy | 
This præcipe muſt be carried to the, euros of the De, 
county, who will thereupon make out the * origingt writ, 
But in B. R. the præcipe is uſually carried Atrectiy to the 
filazer, | WhO procures the original from the enty/it: tory. and im- 
mediately makes out the capias, Sc., . 
The curfitor"i is paid at the rate of 2 2 6. 64 the firſt count, 


and 6 d. for every other count contained in the præcipe, ecard 2% 


making, out the original torit. The lazer, who makes out 


the capias, &c. from the original writ, is alſo paid after the 71 
| above rate, beſides 4 d. for filing the original. 


If the præcipe is carried to the curſitor, before the ed 
day of a term, he will make the original returnable on any 
return of the precedent term. 3 e is returned of 
courſe thus: . . 


e , Pledges for r proſecuting, 55 


| 1 has berg oftets biene whether an- N was ne- 
ceffary to be made of the debt, when a plaintiff ſues by L 


cial original, previous to the iſſuing of the proceſs. But it 
has been determined in lord Hardwicke's time, M. 10 Geo. 


2, Fortunes and Allen, that proceſs. of outlatory is not within | 


the ſtat, 12 Geo. 1. c. 29. ſo there is no need:of an dffidavit, 
when the plaintiff” ſues by ſpecial original, eſpecially as the 
5 Geo, 2. c. 27. / 5. enacts, That no, ſpecial writ, nor 
any proceſs ſpecially therein expreſſing the cauſe of ac- 
tion, ſhall be ſued forth or iſſued from any ſuperior court, 
„ where the cauſe of action ſhall not amount to 10 J. or 
„ upwards,” Since which ſtatute, as no ſpecial writ can 
iſſue where the cauſe of action is not above 10. it ſeems, 
that, before the iſſuing of a ſpecial writ, no affidavit is ne- 
ceſſary, becauſe a ſheriff, if he r the pay either 
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Very often 1 no original aurit is made out at all. | 
| upon 
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2 . Af the plaintiff antes? to proceed to exthiinry, he has n no 


and endeavour to arreſt the defendant, and after that a plu- 


2 1233 7 ; 
1 8 * — Fog 
3 . F A 3 
— — — — — 7 09" ar. 
1 . re —— 7 


F; gat once (if there is time ſince the cauſe of action accrued to 
1 Sta Þ allow of the: proper teſse and return to each Wc and d return b 
| | gt þ them ſeverally of <queſs: Wer this, manner: 3 Fe. 
| ="; «The Frlthin dd 0. D. is s not found i in our ail - 
+: FEES þ EE © Wick: W; The Aer f T 75 
i. . „ 1 n Thomas Wright, EI.) 2 
6 1 e And mo Sheriff, 
g 3 | BY : | - x .- F A 1. 8 1 Evan Hugh, Ea · = : 5 7 ; 5 
bi: te ves A TY 
1-008 A The original writ muſt bak fits days," at leaſt, between 
1 1 . the tete and return. The capias alſo. muſt have "fifteen days 
1:06 between its teſte and return; and ſhould regularly bear teſte 
1 =: Non the return day of the ene the alias alſo muſt have 
"3 the ſame number of days, and ſhould bear teſte the return- 
| Aa of the capias; and the pluries capias muſt have the fame 
U number of days, and ſhould bear teſte the return day of 
| *- - +, "the alas; wheteas, if a plaintiff ſues by original, and does 
ll 9 4. : not mean to proceed to outlatury, the capias may bear teſte 
; de before the original, and even before the cauſe of action ac- 
N x; . .crued, ſo long, as it is actually taken out afterwards; for 
| 1 we © you cannot have oyer of the copies, ſo as to take advantage 


pot it. Barnes 173. And ſo held in B. R. Eaſt. 18 Geo. 3. 

3 Note — The proceedings are exactly the ſame towards out- 

mW. '- - Jawry upon a common capias quare clauſum fregit, , as on a 
283 . capias. 

33 Upon the return af non eft inventus to the pluries capias, 

proceſs of outiawry begins, which is the writ of exigi | facias. 

In B. R. the filazer acts as the exigenter : in C. B. the exi- 

genter is a diſtinct officer from the filazer. 


e yy n but he may, for expedition, get them all of the flauer 


wat n +. upon the N or Wi 5H! hk lets big.” 


pr 40 fs go out of his cuſtody, for his own. fafety,. ſhould take bail; 
74 Tos © bY and he. can eaſily know to 5 What amount to take bail, as the - 
1 | |; FRET : whole cauſe of- action is Apread and ſet forth in the writ. ; 
4 N vs bh SE . the caſe of Gracraft v. Gledotbe, Burr. 4 pt. 1484 
1 Ll Rp ENTS In Barnes 322, it was held, that, on. proceſs! to outlawry, 
4 nm no affidavit for bail is required by Ts” or * vourſs of 
e the court K A: , it we FP To "+39 


Loop 713 Fg need to wait till the « ias is ſpent; then to take out an alias, 
, AS. * 7 


1 


1 


. * - _ N 1 * * * a 
& * Y 4 9 * ba K ” © 2 a 
L a a 4 i 6 F # . 
F f £ „ 1 5 . » * 
e e Jn. ne ne Proceſs: © ah LR 
* 6 S%” 4 | 2 $ 8 
0 3 T7, 0 * 


os 1 1 4 8 *, & 2 W "LF * 0 1 
"The writ of . ies, whim! ſealed and refurnied, i is 
- the warrant for the exigenter to make out the l 2 
and tor it f p. oclamation thereon. 5 « 


Every attorney ſhall file his warrant of attorney of ne . Fo: 


term wherein any exigent is awarded, upon pain of forty 


ts ſhillings for evety time he offends, and is attainted by due 
examination of the juſtices of this court; ſuch wartant tio 


be filed upon or before the eſſoign⸗ day of every Trinity term, . 
and within twenty- one days afcar, the end of, Oy other 


term. "Hil. 14, 15 Car. 2. C. B. 


No exigenter ſhall receive any "hw chpias, in order to 
make an exigent or proclamation thereon, before the ſame be 
Feed or ſtamped by the clerk of- the warrants, or his de- 
bputy, to the end it may appear, that the wAirant of attor- 
ney is duly filed, Hil. 2, 3 Fac. 2... fo a 


Plaintiffs, ho intend ts. proceed to outlawry, tals | a { 


Jay their action in London, becauſe. defendants, are ſooner ' 
outlawed in London than in any other place, as the county _ 
e there are more frequent. 4 

The writ of exigent therefore muſt” go to the werf of the 

county in which. the action is laid; as ſuppoſe London. But 
if the defendant lives in any other county, the, writ of pro- 
clamation muſt 8⁰ there, (whether a county palatine, or 

other franchiſe in England or Wales) according to the 31 Eliæ. 

c. 3. for avoiding” fecret outlawries a8 inſt perſons baving 
known places of dwelling. i 

The exigent ſhould bear 170 the quarts die po of the 
pluries. The writ of proclamation, by the ſame ſtatute, mult 
von the ſame tefle and return as the exigent, 

If the exigent goes into London, as is uſual in out/awries, 
* bod expedition, carry it to one of the compters, where clerks 
attend for the purpoſe, who require the defendant, upon 
five ſeveral hufting-« gays; and, if he does not appear upon 
the guinte eaattius, he is returned outlawed, ' 

Upon receiving the writ of proclamation; the ſheriff muſt, 
according to the ſtatute of El: zabeih, make three pr oclgmations, 
one in his county-court, one at the general quarter- ſeſſions, 
and the other at leaſt one month before the guints exadtus at 
the church door of the pariſh where the defendant lives; or, 
if he lives out of a pariſh, then at the church-door of the 
next pariſu, upon a Sunday, after divine ſervice; after 
which proclamations, if the defendant does not appear be- 


fore the guints eau, he is pronounced outlawed by the 
| roner, 
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coroner. Then * ſheriff return the writs—the * to 
the exigent ſpecifies'the five county courts when he was ex- 
acted; and the judgment of eutlawry—and the return to 
the torit of proclamation particularizes' when and. Where he 
was duly proclaimed. | 
If it happens that there ſhould not 5 gu. county-days be- 
tween the 16ſe and return of the exigent, you may, upon ap- 
plication to the . get an n to bring in che | 
6:4 * ,- "Gays © 
| | 5 All outlawbries pronounced, and and no Lace award- A 
ed and returned; CORY, to the ſtatute are void.” Klar. | 
231 EA. et g. 
. ſheriff, for making the proclaination at the church- 
I... door, ſhall have 12d. Same ſtat; | | 
Do officer, in whoſe office the exigent ſhall, Ts wn, 
\* + + * -.ſhall take more, for making out ne worit && n r 
„„ 540. Stat. 6 Hen. B. * 4 a 
„F appearing upon the act K, Vi ide V8 
. When the exigent and proclamation. are returned, 1 pro- 
clamation muſt be filed with the exigenter, and the exigent taken 
to the clerk of the outlawries, if in C. B. [in B. R. the filazer , 
executes this office alſo] who thereupon makes out a capias 
utlagatum, of which there are two ſorts, either the general or 
>: "IS a ſpecial capras utlagatum, the one againſt the defendant's body, 
„ the other againſt his body, goods and lands, into as many 
WP: Counties as, the plaintiff chuſes either in. England or Wales. 
| No ſheriff, underſheriff, their deputies, or bailiffs, ſhall ſet 
1 at liberty any perſon arreſted. upon any capias utlagatum, un- 
til he receive a ſuperſedeas according to Jaw from Me e 
EE, officer appointed. Car: 2. fl. 2. c. 2. f. 4. : 
£271 7 -: No herif, undeclherif Ec. ſhall ſet at e any per- 
ſon upon any writ of capias utlagatum, nor diſcharge the 
lands or goods of any perſon outlawed, without a lawful 
1 Super ſedeas, under the ſeal of the court.—Hil 15. 16 Car. 2. a 
Z sut vide the ſtatute 4 & 5 W. & M. c. 18. pe. which em- 
„ „ powers him to admit to bail, or take an ee 8  EOgage- 
., ment in writing to appear for him. 
- © Ifrupon the ſpecial capias, utlagatum any goods are taken, 
and the defendant is not likely to put in bail to the action, 
or does not move to ſuperſede or reverſe the outlawry, you may 
get a ſatisfaction out of his goods; but if the ſame do not 
amount to ſomething conſiderable, ſo as to pay all the char- 
ges of penSonings Cc. and put the plaintiff ſomething in 
| pocket 
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f thi 5 F inal, in. weh 225. Ake it Worth hirwhile 
he muſt; get. the mh {heriff” to extend. and appraiſe 


- 
* 


: che go 8 7 inqueſt, which the will ſummon ik 
requ ed, the *plaintiff-payitig the Ed, thereof, amount- 


ing ta About to, or three güineas; and IF it is on the.. 


plaintiff may t take out. a Jiu pang” for Vitneſſes to A end 24 


ive evidence. upon the inquifition.””” Ne 8 


"The; ing ujition being taken, e Fiete, re- ; 


. turned. with the inquiſition, annexed, which muſt: be carried, 
N 5 ＋ 2 to the flaxen who acts. < relerk of the — 
amt d if in &. B. the r 'of the ot | 


rigs, who. will tran- 
ſetibe ch 2 ifition and 1 ie inte the Court of Ex- 


5 chequer: ;. dich being done, apply to 4 clerk in the Re- 
8 membramret 2 office for A vnd. ttzont exponas; by? virtue of which 


the ſhe it will sell the goods, and if the money raiſed there- 


by. exceeds” not 20 J. the court:of Exchequer,;on motion, will 


other it to be paid to the plaintiff; but if it exceeds that 


ſum, ehe e ft muſt. petition. the lords of the treaſury 


for it A e it to their MR PF, 1 ie the 
dof af pros 8 demand. x 


* 3 
* 2 ** * 
4 * . 5" of 


be * 


1 . dea, the Lords — 1 hi aui 5 
e pO, 


. 4&4 


Toe humble barrrien of AB. 


GS, 


= 


snes, 70 . 2 
TH A To D. take * "i indebted to your 
| E yy 


titioner in the ſum ws 1007. your petitioner 
at his very great charge in November laſt, proſecute 
the ſaid C. d. to an outlawry ; and by virtue of a 
ſpecial capias utlagatum, directed to the ſheriff of 
Middleſex, ſeveral goods of the ſaid C. D. were ſeiz- 
ed, and found by inquiſition to be of the value of 
85 / 45. which goods were afterwards ſold by the 
faid ſheriff, by virtue of a writ of venditiont exponas, 
at the ſame price and value at which they were ſo 
appraiſed ; and the money thereupon raiſed' ti 
remains in the hands of the ſheriff of Midals Wer: 
vol. II. E That 
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On meſne Proceſs. 7. 

That your petitioner” s Gaid Se, and the ings he 1 
e been at in proſecuting t the ſaid C. B. to out- 
2, great] exceeded the ſum * e in the 

Werl 's hands. 
Wherefore your petitioner humbhy prays your lord- 
ſhips, | that the money ſo levied as aforeſaid may : 
de 8 over Nos JOUR r N * 


And your petitioner, as in ay bound, hal 
e pray, Me % 
| Reference thereon to the been. N 


Whithel Treefury- Chanbers Feb. x 3.1 780. 


The right honourable the Lord's Commillioners of his 
Majeſty's Treaſury are pleaſed to refer this petition 
to William Chamberlain, eſq. who is to conſider the 
ſame; and report to their lordſhips a true ſtate of 

the petitioners caſe, together with his opinion yo 
is fit to be done therein. 
Grey Cooper, © 


After this reference, the plaintiff muſt make an affida- 
vit, before one of the barons of the Exchequer, of his debt 
and proceedings againſt the defendant, and the charges 
he has been put unto, which affidavit, with the attorney's 


| bill, venditioni exponas and return, muſt all be laid before 


the ſolicitor of the Treaſury; and if he is ſatisfied of 
the truth of the premiſſes, he makes his report to their 
lordſhips accordingly; and thereupon a warrant goes from 
the Treaſury to the attorney general, to conſent that ſo 
much of the money as remains in the ſheriff's hands, 
after deducting the poundage, be paid to . plaintiff to- 
wards ſatisfying the debt and coſts, on his moving the 
court of Exchequer for an order for that purpoſe, On 
delivering the warrant to the attorney general, he gives 
his conſent of courſe; then, on moving the court of Ex- 
chequer, an order is made for the ſheriff to pay the mdney 


over to the plaintiff, which, on ſight thereof, he will ac- 


eordingly do. 
The fees and expences in all amount to about a0. 


Of 


Of Outlawry: :- F 


of ſuperſeding the Exigent before Outlawry. 


F the defendant has notice that an exigent is iſſued out 
againſt him, and would avoid the outlawry, he muſt find 
out to what ſheriff the writ is directed, and get a note of it, 
particularizing at whoſe ſuit, the cauſe of action, and when 
the exigent is returnable; from which note, the fflazer in 
B. R. or exigenter in C. B. will make out a /uperſedeas 
on the defendant's attorney 3 appearance; which 
ſuper ſedeas muſt be carried to the ſheriff for his allowance 
thereof before the return of the exigent *. e 
The ſuperſedeas is a writ taking notice of the exigi facias hav- 
ing iſſued, at whoſe ſuit, and for what cauſe; and orders the 
ſheriff to forbear further proceedings, as the defendant duly 
appeared in court before the iſſuing thereof, and offered to 
anſwer the plaintiff, although the fact, perhaps, is the con- 


trary, | 
| if the defendant thus ſuperſedes the exigent before 
outlawry pronounced, no bail is required, let the debt be 
ever fo large: Whereas, if a defendant ſuperſedes of re- 
verſes an outlawry had againſt him, he muſt put in bail, if 
he was outlawed by a ſpecial original requiring bail. 
The ſuperſedeas to an exigent*muſt be delivered to the 
ſheriff before the return of the exigent. Barnes 319. | 
In ſuperſeding the exigent, the defendant muſt pay the 
plaintiff the coſts he has put into his proceedings. | 


mts 


The fees amount to about 10/.—2 s. for entering the app ar- 
ance, —3 5. the ſuperſedeas - duty, 1 f. GA. ſcal, 7 d. and allowance 


by the ſheriff, 25. 4d. 


; E 2 8 4 


52 Pt Outlawery. 


Of appearing to the Exigent, and of reverſing 
the Outlawry by Motion, on coming in 
gratis. 5 EF 
\Ormerly, if the defendant appeared upon the exigent, 

1 though the debt originally required bail, yet the de- 
fendant was not obliged to put in bail; but the courts now 
hold, that if the detendant ſtands out to be outlawed, and 
will then come in, [i. e. voluntarily come in] and the 
cauſe of action requires bail, he muſt put in bail, as ap- 
pears by Campbell v. Daley. Bur. 4 pt. 1920. The que- 
ſtion was, whether in a caſe originally requiring ſpecial 
bail, and the defendant ſtanding out to an outlawry, he 
can come in and appear to the outlawry without putting 
in ſpecia bail? Per cur. There ought to be a ſpecial bail. 
It. would be unreaſonable, that a defendant ſhould gain an 
advantage, by ſtanding out until proceſs of outlawry, He 
certainly ought not to be in a better caſe then, than. if 
he had appeared at firſt, And accordingly direction was 
given, that the filazer ſhould not iſſue a ſuperſedeas till 
the defendant had put in ſpecial bail.” And a week was 
given him for that purpoſe. 1 | 

Inſtead of driving the party to a writ of error, to reverſe 

an outlawry had againſt him, the court will, at this day, in 

moſt caſes, relieve upon motion, where the party comes 
in gratis upon the exigent, if the proceedings have been 

irregular or unlawful, - 5 
A writ of ſuperſedeas to an allacatur to the exigent could 

not be ſealed in the morning of the day whereon the allo- 

catur was returnable, it being an holy-day, but was ſeal- 
ed and brought to the ſheriff's office in London, about an 
hour after the defendant was returned outlawed. The pro- 
ceeding was by ſpecial original in an aQion on the caſe on 
promiſes, which required bail. Motion and rule was to 
ſhew cauſe, why detendant ſhould not have leave to ap- 
pear, and ſuperiede the exigent on payment of cofts, On 
ſhewing cauſe, the court was not willing to ſtrip the 
plaintiff of an advantage which he had fairly and regularly 
obtained. Before a defendant is returned outlawed, he may 
ſuperſede the exigent, though founded on a ſpecial .origi- 
nal, and though the debt be ever ſo large. But after he is 
returned outlawed, he cannot reverſe the outlawry, without 
bail; who are to be abſolutely bound to pay the money 
without power to render the principal in their diſcharge. 

Ordered, that proceedings on the outlawry be ſtaycd on 
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of ppeariig to the Exigent, and of reverſing 


Df Dutlawry. 1 


the Outlawry by Motion on coming in 
gratis. 


payment of the plaintiff's debt and oft within a month ; 

but in default, the rule to be diſcharged, and plaintiff at 

liberty to proceed on the outlawry. Cm v. Fox. Barnes 
26, : 
a It appeared that, pending the exigent, defendant was & 
priſoner in the gaol for the city of York, for which rea- 
ſon the court ordered the outlawry to be reverſed, without 
payment of coſts to the plaintiff, upon defendant's enter- 
ing a common appearance. Barnes 321. Heely v. Hewſon. 

An outlawry had againſt a bankrupt was reverſed on 
motion. Anon. B. R. 

The outlawry was reverſed and compleated, during the 
defendant's reſidence in Ireland; and, on motion, it was 
ordered, at his expence, to be reverſed, without bail or ap- 
pearance. Where the court ſee an unlawful proceeding, 
they will not put the party to the expence of a writ of 
error, but will avoid circuity, and relieve him in a ſum- 
mary way. Barnes 325. Reilly v. O'Connor. 

Motion to reverſe outlawries on common clauſum fregits, at 
the plaintiff's expence, on affidzvits of defendant's publick 
appearance and dealings, ſworn by themſelves only. Per cur. 
Let the rule be enlarged until next term, that the plaintiff's 
attorney may, in the mean time, make ſatisfaction to the 
parties. Barnes 320. 

Rule to ſhew cauſe, why outlawry ſhould not be reverſed 
at plaintiff's expence. Tt appeared that two writs had been 
ſued out, and defendant could not be arreſted. - He lived on 
the confines of Surry and Kent; and when the Surry bailiff 
come to arreſt him, he jumped over an hedge into Nent, 
and put the bailiff to dehance, Per cur. Though the de- 


fendant is ſworn to appear publickly, yet it is plain he 


kept out of the way to prevent being arreſted. Rule diſ- 
charged. But, by conſent, the debt and coſts to be paid 


out of the money in the ſheriff's hands; and the overplus 
paid to the defendant. Holman v. Brafier. Barnes 320. 


On motion to reverſe an outlawry, the defendant, and 
three others, ſwore that he was always viſible; but the 


court reſuſed, and r-quired poſitive affidavit, that he might 


have been ſerved wich proceſs, 
On motion to ſuperſede an outlawry, it was objected by 
*fendang, that he was a publick viſible man; and that the 
| E 3 | - FEW 


54 Ot Dutlawry. | 
Of appearing to the Exigent, and of reverſing 


gratis. 


return of the doit was bad, it importing, that 
proclamations were made as the ſheriff was by the writ 
commanded, but not where or according to the form of 
the ſtatute, That the defendant was à publick viſible 
man, was denied: and it was fully proved that he abſcond- 
ed; and his living was under a ſequeſtration, The court 
ſeemed to think, the return of the proclamation was ſuf- 
ficient; but ſaid, that as to that, the defendant might 
bring a writ of error, And the rule to ſhew cauſe, why 
the outlawry ſhould not be reverſed, at the plaintiff's ex- 
pence, was diſcharged. Dale v. Robinſon, clerk. Barnes 
322. 


at the plaintiff's expence. Objected, on the part of the 


defendant, that he was a publick viſible man, and that 


the plaintiff had not endeavoured to arreſt him, That the 
capias, alias, and pluries, were all ſued out at the ſame 
time. That no affidavit of the debt was indorſed on the 
writs, - (though bailable) purſuant to the ſtatute to pre- 
vent vexatious arreſts, That no date was on the writs, as 
required by the ſtatute. The affidavits, as to the defend- 


ant's viſibility, were fully anſwered, and his total abſcond- 


ing proved. And the court held, that in caſe of a total 
abſconding, no endeavours to arreſt are neceſſary, That 
ſuing out the capias, alias, and pluries together, was regular, 
and warranted by conſtant practice. That on proceſs to 
putlawry, no affidavit for bail is required by the ſtatute, 
or the courſe of the court, nor is a date to ſuch proceſs 
uſual. Rule diſcharged without coſts. Farnwerth v. Smith. 
Barnes 322. 

Three ſeyeral outlawries had been pronounced above a 
year, and tranſcribed, into the exchequer, — one againſt A. 
and B. a ſecond againſt A. and the third againſt B, all at 
the plaintiff's proſecution. Penvold and Roberts, authorized 
by power of attorney executed by defendants, applied on 
their behalf, and obtained a rule to ſhew cauſe why theſe 
_ outlawries ſhould not be reyerſed at plaintiff's expence, de- 
fendants at the time the writs of exigent iſſued, and ſtill be- 


ing in parts beyond the ſeas. On ſhewing cauſe it appear- 
ed, that defendants had been abroad three years, and pro- 


bably neyer intendefl to return; and it was urged, that as 


they 


the Outlawry by Ow on e in 


Rule to ſhew cauſe, why outlawry ſhould not be reverſed. 
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Of appearing to the Exigent, and of reverſing 

the Outlawry by Motion on coming in 
they ſtay abroad longer than their lawful occaſion requir- 
ed, ſuch ſtay muſt be looked upon with a view to defeat 
juſtice; and conſequently, they were duly outlawed. That 


if not, they ought to bring their writ of error, and ſhould not 
he relieved by motion. The court thought it diſcretionary in 


them to relieve by motion, or put the parties to a writ of error, 


according to the circumſtances of the caſe, Courts have gone 
further of late years, than heretofore, on motions, as more 
effeQually to expedite juſtice, ſave expence, and preſerve 
credit and characters. here is no ſufficient foundation 


for the court to order the plaintiff to reverſe theſe outlaw- 


ries at his own expence. But as they are not ſpecial, but 
only common clauſum fregits, defendants have a right to re- 
verſe them at their own expence, on entering common ap- 
pearances and payment of coſts. Rule made accordingly. 
Defendants, before the outlawries were tranſcribed into the 
Exchequer, might have reverſed them, on entering common 
appearances, and payment of common coſts, as far as the 
exigent; but now, after they are tranſcribed, coſts muſt be 
paid to the time of the reverſal. Barnes 324. | 
Defendant was outlawed while reſident at Jamaica, for a 


debt contracted in England, and was abroad when the pro- 


ceedings to outlawry were firſt commenced, On ſhewing 


| Cauſe on a rule made, why the outlawry ſhould not be re- 


verſed at the plaintiff's expence, it appeared, that the de- 
fendant was an abſconding perſon; and that the motion, 
though in his name, was not made by him, but by a third 
perſon, and the matter appearing to be a contention between 
creditors, the court would not exerciſe a diſcretionary 
power, ſo as to relieve the defendant in a ſummary way: 
The plaintiff has had no remedy for his debt: The court 


will not take from him the legal advantage he has got.— 


The defendant, if he thinks fit, may bring his writ of error. 
Rule diſcharged. Barnes 325, | 

After the return of the exigent, but whilſt it remained 
in the hands of the ſheriff, and before the defendant was 
returned outlawed, the court made a rule, that a ſuperſedeas 
to the exigent ſhould be allowed on payment of coſts, 
Withall v. I bite. Barnes 323, | = 
After outlawry pronounced, defendant moved to ſet afide 
the outlawry for want of proclamation. . Per cur. This is 


E 4 not 


— — 
— - 1 * A 
tb * $A > or aSA * As 


— 
r 
— A 1 
— — * —— 


3333 2 
nr 


r 
3 


* * 


1 1 
[ Af - 
1 
. ++ 
14 + 
- ) 
1 . 
4 -y 1 
io x 
1 
i 
* 
. 3 
iff : 
2 
2 2. * 
4 
* 1 
1-4 
4 23 
172 
1 
N 1 * 
* 
0 
1 
. * > 
2 , 
* * 
4 7 
1 
. 11 
. . 
N 
4 7 
i 
{ 4 
; 5 
1 
1 
432 
14 
! 
| 
17 
A 
* 
: 
4 
4 
114 
oY 
4 
[1K 
$ 77 
j 1 
/ f 
* 
1 
* ”, 
| n 
1 
N 1 
774 
( - Tz 
$ 
$ 
Ol 


—— 
= 


— 


_ . N 4 6 „ ” — © * 3 9 5 
* * 7 CERT, 9 =" OY 2 ENTY * 4s. 
GET LC » TY x 
* ** . 0 1 11 8 « = I 
- * : . a : 
* - * * "2 


> : a 12 9 
. % © 1 „ q 
* » & « . 
* x F . = FJ 1 K 
. Mt & * 
; * ** * 15 C & "=" 
* 4 * 9 ++ * 
p ® . 9 * 
> by 
X * 


Of appearihg to the Exigent, and of reverffog 

the Outlawry by Motion on coming in 

gratis. FVV 

«. | ; „ wed FJ WY 

pat & kt matte tobe Getermided in » ſy way z the 
defendant may bring his writ of error. arnes 32 3.5 

Note, Outlawries pronounced without proclamations, are 


« » * 


void by the 31 El. e. 3. PRES nog” {ALS 

Motion that plaintiff might reverſe an outlawry at his 
own expence, ,the defendant being in parts beyond the 
ſeas at the time he was outlawed. ' Per cur. The defend- 
ant may take advantage of this by writ of error; but it is 
bo. aver of irregularity. Blunt v. Beale, Barats 320. 

id. 319. | I 
1 Te Siaigtifk having commenced a proceeding to out- 
lawry againſt defendant, he gave notice to the plaintiff that 
He, had appeared, and obtained a ſuperſedeas to the exigent, 
Plaiatiff ſearched at the Compter, [as the outlawry was in 
Landon] and no ſuperſedeas being allowed there, defendant 
was returned oũtlawed, who moved to ſet aſide the out- 
Iawry. On ſhewing cauſe, defendant alledged, that he had 
entered an appearance with the exigenter ; but that appeared 
to be unneceſſary, and a novel impoſition by the exigenter. 
The court held, that the ſuperſedeas is in itſelf an appear- 
ance, if delivered to the ſheriff before the return of the 
exigent ; but that not having been done, tlie defendant is 
regularly outlawed; and the rule to ſhew cauſe, why it 
Mould not be reverſed at the plaintiff's expence, was diſ- 
charged. Barnes 319. | | 
In C. B. it was moved, that the plaintiff might reverſe 
an outlawry at his own charge, upon affidavit that the de- 
fendant was actually in the Fleet, in execution for the 
_ plaintiff in another ſuit, and that he knew it; and it was 
granted, becauſe the plaintiff ſhould have brought him to 
the bar by habeas corpus, and there haye charged him with a 
new declaration. Adlame v. Colebatch. Salk. 495. 

A writ of allocatur on the exigent had iſſued [after judg- 
ment and ca. /a.] returnable the firſt return of Michaelmas, 
whereupon defendant was returned outlawed 16th of Fuly 
preceding. It appeared, that the plaintiff died 6th of Aug. 
and that a commiſſion of bankrupt iſſued againſt defendant 
on the 21ſt of Auguft, preceding the return of the exigent. 
Defendant obtained a rule to ſhew cauſe why proceedings 
ſhould not be ſtaid, which rule was diſcharged; the court 
being of opinion, that the writ and return muſt be filed, 

| | | „„ ot notwith- 
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notwithſtanding. the plaintiff's death after the outlawry: 
Before an actual aſſignment by commiſſioners of bankruptcy, 5 
the crown is not bound, though there is a great difference | 
between an extent in aid pro rege, and an outlawry for a 
private perſon's debt. Here is no foundation to tie up the 
plaintiff's hands; the plaintiff [meaning the repreſentative 
of the original plaintiff ] may proceed if fo adviſed. French 
v. Manby. * Barnes 323. 1 12 a . 2 
It was the practice in the Common Pleas, before the fat. 
4G 5 V. & M. c. 18. to allow. a defendant, upon appear- 
ance by attorney, to reverſe the outlawry, and not to require 
an appearance ; perſon. But in the King's Bench, no one 
in any cafe, civil or criminal, could reverſe. an outlawry, 


without an appearance in perſon, till that ſtatute, unleſs 1 
where, ex feces gratia upon a reaſon aſſigned to the court, | | 
they indulged him to appear by attorney, as in ſickneſs, &c. 6 


— SERY 


Cro. Fac. 462. but then the eniry was, that he came in perſon 
% QJuod venit in propria perſona,” the law being clear, that 
upon an outlawry he ought to appear in perſon, Vide 
Carth. 7. Skin. 16. Salt. 496. But to remedy the in- 
convenience and expence attending an appearance in perſon, 
that ſtatute enacts, That no perſon who is or ſhall be 
* outlawed in the ſaid court, ior any cauſe, matter, or 
* thing whatſoever, [treaſon and felony only excepted} 
* ſhall be compelled to come in perſon into, or appear in 
$ perſon in the ſaid court to reverſe ſuch outlawry, but 
8 ſhall or may appear by attorney and reverſe the ſame 
c without bail, in any caſes, except where ſpecial bail 
55 ſhall be ordered by the ſaid court. 
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Of appearing to the Exigent gratic, and of re- 
verſing the Outlawry by Writ of Error. 
1 H E courts, inſtead of driving the party to his writ of 

[ 


error to reverſe an outlawry had againſt him, wi 

moſtly, as appears from the foregoing cafes, relieve him on 
motion, where the proceedings have been irregular; but in 
doing this the courts always require, that the "defendant 
pay the plaintiff his coſts up to the exigent, unleſs where 
the plaintiff has proceeded intentionally irregular, and with a 
view to oppreſs. But where the defendant is driven to his 
writ of error to reverſe the outlawry, either upon coming in 
upon the exigent, &c. gratis, or brought in upon the capras 
zHagatum, he muſt, in all'caſes, pay the plaintiff his coſts to 
the outiawry ; and, where ſpecial bail is required, he muſt 
put in bail, either before error can be brought to reverſe the 
outlawry, or elſe upon the reverſal. | 

By the 31 El. c. 3. f. 3. it is enacted, ©© That before 
<< any allowance of any writ of error, or reverſing any out- 
* Jawry be had, by plea or otherwiſe, through or by want 
<< of any proclamation to be had or made, according to the 
cc form of this ſtatute, the defendant and defendants in the 
8 original action ſhall put in bail, not only to appear and 
c anſwer to the plaintiff in the former ſuit, in a new ac- 
<« tion to be commenced by the plaintiff for the cauſe men- 
* tioned in the firſt action, but alſo to ſatisfy the condem- 
cc nation, if the plaintiff ſhall begin his ſuit before the end 
© of two terms, next after the allowing the writ of error, or 
_ << otherwiſe avoiding of the ſaid outlawry.“ 

This ſtatute requires bail to be put in before the allow- 
ance of error, only where the error is for want of proclama- 
tions. | a 

But for any other cauſe than for want of preclamations, it 
is ſufficient if bail is put in before the reverſal of the out- 
lawry, by the writ of error, if the original cauſe of action 
required bail. : 

As where error was brought to reverſe an outlawry in Cheſ- 
ter; to which the defendant in error pleaded,” that no bail 
was put in before the allowance of the writ of error, accord- 
ing to the 31 El. c. 3. Per cur. This is no plea, for it is 
well enough, if bail be put in at any time before the rever- 
ſal. The error was the want of pre comitatu. Wilbraham 
v. Doyley, Ld. Raym. 605. | 

So where, pending error to-reverſe an outlawry on meſne 


proceſs, the defendant in error moved to quaſh the writ, 
becauſe 


4 4 a 4 x 
U 1 Fx ” of 
* 


* | 8.754, RT 
. e uf 
= 2 : 


: 4 
* 7 £ 
5 N | J 
* : 1 8 ** 1 93 * 7 a x 
Aa 1 : 1 4 bd © : * Fa K „ 4 * 4 4 < 
„ 2 „ e 9 * 
1 : 2 : ; 4 * \ . a 40 
FL 0 XY" : R's Mi 8 _ N 1 
: N * \ 0 ? 
, "IE « N . . 
1 > : a . : - ” + 
* — * 1 y 1 * 
4 1 3 8 7 a 


of appearing to the Exigent gratis, and of re- 
verſing the Outlawry by Writ of Error. 


becauſe no bail was given. Sed per cur. That is never done 
till the outlawry is reverſed ; and then we take bail to ap- 
pear to an original, to be brought within two terms. 
Duckett v. Martin, Stra. g5t. | | | 

If a party comes in gratrs, upon the return of the exi- 
gent, he may be admitted by motion to reverſe the outlaw- 
ry, for any other cauſe than want of proclamations, with- 
out putting in bail. If he comes in by cepi corpus on the 
capias utlagatum, then he ſhall not be admitted to reverſe it 
without appearing in perſon, as in ſuch caſe he was obliged 
to do at common law ; or putting in bail with the ſheriff for 
his appearance upon the return of the cepi corpus, and for 
doing what the court ſhall order. Appearing by attorney 
is an indulgence by 4 & 5 V. & M. and the bail is to be 
ſpecial or common in this as in other caſes. Salk. 496. 
But vide the caſe of Campbell v. Daley, Burr. 4 pt. 1920. 
Where it was held, that a defendant, coming in after out- 
lawry, muſt put in ſpecial bail, before ſuperſedeas or reverſal 
of outlawry ; if the original cauſe of action required ſpecial 
bail: which determination ſeems to have been founded on 
the caſe of Serecold v. Hampſon, bart, Stra. 1178. 1 Wilf. 3. 
which was as follows: | 

The defendant was outlawed in a perſonal action, with- 
out any affidavit of the plaintiff's demand : and having 
brought error, he aſſigned his being beyond ſea at the time 
of the outlawry ; for which the court made no difficulty to 
reverſe it: but the queſtion was, upon what terms they 
ſhould do it, the plaintiff inſiſting on ſpecial bail, and having 
now made a proper affidavit; and the defendant inſiſting to 
file common bail only. The court, upon conſidering of 
the 4 & 5 M. & M. c. 18. / 3. which impowers the outlaw 
to appear by attorney, [as he did here] and ſays, it ſhall be 
reverſed without bail in all caſes but “ where ſpecial bail 
ſhall be ordered by the court,” declared, they were of opi- 
nion, they had a diſcretionary power to require it or not; 
and that the want of an affidavit before was no objection ; 
becauſe that is only requiſite to warrant an arreſt : and here 
was one in time for the new action that muſt be brought. 


n And though the 31 Eliz. c. 3.-/. 3. is the only act that re- 

quires bail, it is not to be inferred from thence, that in 
e other caſes it ought not to be inſiſted on, for that act makes 
A = a new error, and the bai] upon it is abſolutely to pay the 
FE condemaation money, i 
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Bail thereon, and of reverſing the oy | 
by Writ of Ert afterwards. 


F a defendant was arreſted upon the capias utlagatum, the 
ſheriff could not admit him to bail, as an outlawed per- 
ſon is excepted out of both the ſtatutes of 23 Hen, 6. c. 9. 
and 13 Car. 2. flat. 2. c. 2. (unleſs by ſuperſedeas firſt had” 
and received for diſcharging him. 

But by the 4& 5 V. & HM. c. 18. J 4. it is enacted, 
„That if any perſon, outlawed in the = ſaid court (other 
< than for treaſen and fzlony).ſhall be taken and arreſted upon 
<« any capias uilagatum out of the ſaid court, it ſhall and may 
<« be lawful for the ſheriff who hath or ſhall arreſt ſuch 
<« perſon (in all caſes where ſpecial bail is not required by 


the ſaid court) to take an attorney's engagement, under 


© his hand, to appear for the ſaid defendant, and to reverſe 
<« the ſaid outlawry ; ; and thereupon to diſcharge the ſaid 
<« defendant from ſuch arreſt: and in thoſe caſes, where 
4c ſpecial bail is required by the ſaid court, the ſaid ſheriff 
<< ſhall and may take ſecurity of the ſaid defendant by bond, 
«© with one or more ſufficient ſureties, in the penalty of 
% double the ſum for which ſpecial bail is required, and no 
ce more, for his appearance by attorney, in the ſaid court, 
cc at the return of the ſaid writ; and to do and perform 
„ ſuch things as ſhall be required by the fard court; and, 
ce after ſuch bond taken, to diſcharge the ſaid defendant 
<« from the ſaid arreſt.” | 
And by ſect. 5. it is further enacted, That if any per- 
* ſon outlawed as aforeſaid, and taken and arreſted upon a 
c capias utlagatum, ſhall not be able, within the return of 
< the ſaid writ, to give ſecurity as aforeſaid, in caſes where 
e ſpecial bail is required, ſo as he be committed to gaol for 
„default thereof, that whenſoever the ſaid priſoner ſhall 
t find ſufficient ſecurity to the ſheriff, in whoſe cuſtody he 
& ſhall be, for his appearance by attorney in the ſaid court, 


mem 


ce The ſaid court, means hs court of King's Bench ; "hs 
ſtatute being made to prevent malicious informations in the court 
of King's Bench, and for the more eaſy reverſal of outlawries in 
the ſame court. But notwithſtanding, all perſons arreſted upon 
the capias urlagatum out of the Common Pleas, after outlawry there 
have always been bailable ſince the making thereof, and before 
might have been diſcharged by a ſuper/edeas to 2 capias utlaga- 

tum. Vide ſect. 4. in 13 Car. 2. c. 2. 
(eat 
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Bail thereon, and of reverſing the Outlawry 
by Writ of Error afterwards. 


T at foals return in-the term then next following, to reverſe © 
« the ſaid outlawry, and to do' and perform ſuch other - 
„thing and things as *ſhall be required by the ſaid court; 
« jt ſhall and may be lawful for the ſaid ſheriff, after ſuch 
« ſecurity taken, to diſcharge” and ſet at liberty the ſaid 
< priſoner for the ſame.” 

It is the allowed practice of the court of Common Pleas to 
ſuffer a defendant coming in by capras utlagatum, the ſame 
term on which an exigent is returnable, to avoid the out- 
nt without writ of error, by ſhewing, that he purchaſed 

perſedeas out of the ſame court, and delivered it to-the 
ſheriff before the quinto exaus, c. or by ſhewing any other 
matter apparent on the record, which makes it erroneous, 
as the want of original, or the omiſſion of proceſs, or want 
of form in a writ of proclamation, Sc. or a return by a 
perſon not appearing to be ſheriff, or a variance between the 
original and exigent, or other nroceſs; or the want of ſuch 
addition, &c. as is required by the 1 Hen. 5,—Yet, it is ſaid, 
in many books, to be the conſtant courſe of the court of 
King's Bench, never to reverſe an outlawry on the crown 
fide, either in the ſame or a different term, for theſe or 
other errors of a like nature, without a writ of error. 2 
Hawh. P. C. 458. and ſeveral authorities there cited. 

But, in civil caſes, the King's Bench, as well as the Com- 
mon Pleas, at this day, will generally. reverſe outlawry on 
motion, as is ſeen in the foregoing pages, without driving 
the party to his writ of error, whether he comes in in the 
ſame term or anather, or upon the exigent or capias utlaga- K 
tum. But, in relieving by motion, the court always have 
regard to the plaintiff's cauſe of action, and the ſituation he 
is in towards the recovery of his debt. 

A. who was a foreign merchant, and never in England, 
was outlawed at the ſuit of B. in an action on ſeveral pro- 
miſes for goods fold and delivered; and, on a ſpecial capras 
utlagatum, a ſhip, and other effects belonging to A. were 
ſeized, as forfeited upon this outlawry ; and it was moved, 
that this outlawry may be vacated, and reftitution awarded, 
upon athdavits produced and read, that the defendant was 
never infra legem, i. e. that he never was in England, and 
therefore could not be outlawed ; becauſe that was putting 
him extra legem, Sed per cur. This outlawry ſhall not be 

Vacated 
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vacated upon ſuch affidavits ; 3 but the defendant may, 3 


a writ of error, which he was compelled to, and thereupon 


to put in bail to the action in which he was outlawed; and 
then the plaintiff conſented to the reverſal. Matthetus v. 
Erbo, Carth. 459. Ld. Raym. 349. For, unleſs the court 
drives the defendant to his writ of error, in ſuch caſes, a 
perſon might contract debts, and then go beyond ſea, and 
ſo be out of the reach of the law; therefore this is ſaid to be 
2 good way to get bail of a foreign merchant. 

In debt upon a bond entered into by the wife, dum ſola, 
the huſband was abroad and oxtlawed; and the wife, though 
ſhe appeared publickly, waived. On motion to ſet aſide 
the outlawry againſt the wife, and to reſtore her the goods 
taken on a ſpecial capias utlagatum, on affidavit that they 
were her ſeparate goods, the court held, that the goods 
muſt be taken to be her hu/band's goods in point of law; and 

that, if ſhe had any equitable right to them, ſhe muſt reſort 
to a court of equity: but, as 12 appeared publickly, ſhe 
has been wrongfully waived; and therefore the rule was 
made abſolute for ſetting aſide the outlawry againſt the wife, 


but diſcharged as to reſtoring the goods. Biſcoe v. Kennedy 


and his wife, in C. B. 2 Wilſ. 127. 


Defendant was taken on a capias utlagatum on a Sunday, | 


and therefore he moved to be diſcharged, the taking being 
contrary to the ſtat. 29 Car. 2. But, notwithſtanding the 
court held the taking bad, they refuſed to grant an attach- 
ment, and put the defendant to take the remedy given by 
the ſtatute. Oſborne v. Carter, Barnes 319. 

Defendant was waived ſpecially on meſne proceſs, as a 


ſingle woman by the name of Dunſter; and after the exi- 


gent, and before the outlawry, ſhe married one Priſeley; and, 
on being taken by a capias utlagatum, after the outlawry. 
on motion, a rule was obtained to ſhew cauſe, why the 
outlawry ſhould not be reverſed, at her huſband's expence, 
on his entering a common appearance for himfelf and his 
wife. But the rule was diſcharged, the court refuſing to 
interpoſe in a ſummary way, as the marriage was after the 
exigent, White v. Dunſter, Barnes 321. 

H. was outlawed in two actions, one was 10 J. the * 
40 3. and, upon reverſing the outlawry, the court took ſpe- 
cial bail for the firſt, and an appearance for the other; the 

recogni- 


- "I * * * 4 


| pears he was entitled to bail. 
this was not a caſe within the 12 Geo. 1. and thought the 


x 


Of the Arreſt upon the Capias Utlagatum, of 
Bail thereon, and of reverſing the Outlawry 
by Writ of Error afterwards. N 


recognizance was taken purſuant to the 31 El. e. 3. Salk. 
4 6. | We or 3 

Two perſons were outlawed in a joint action againſt 
them, and one moved, hat, on filing common bail, ſhe 
might have liberty to reverſe the outlawry. Sed per cur. 


The writ of error, to reverſe the outlawry, muſt be brought 


in the name of both the parties that are outlawed ; and, if 
one only appears, the other may be ſummoned and ſevered, 
and then the outlawry may be reverſed for the benefit of 
= 52 appearing only. Symmons v. Bingoe and Cooke, B. R. 
od K. 4 „ f | 1 5 : 

Defendant being arreſted on a capias utlagatum, the ſhe- 
riff took an attorney's engagement, under his hand, to ap- 


| pear for the defendant and reverſe the outlawry, without 


taking ſecurity, by bond, in double the ſum for which bail was re- 
quired, purſuant to the at of 4 & 5 V. & M. c. 18. On 
ſhewing cauſe, why an attachment ſhould not iſſue againſt 


the ſheriff for diſcharging the defendant out of his cuſtody, 
it was urged, that he neither did nor could know, that it 


was a Caſe requiring bail, as the capias utlagatum was not 
marked for bail; and that 12 Geo. 1. c. 29. required an 
affidavit; and that the ſum, for which bail is to be taken, 
is to be marked on the proceſs, &c. For the plaintiff, it 
was urged, that proceſs of outlawry is not within the ſtat. 
12 Geo. 1. that this was by ſpecial original; and the cauſe of 
action was expreſſed in the original proceſs, in which it ap- 
The court were clear, that 


ſheriff had ated improperly ; but, as there was an affidavit 
of the underſheriff, that he had acted to the beſt of his un- 
derſtanding, without -any ill intention, they enlarged the 
rule in order to give the ſheriff an opportunity to put in batt. 
After which the ſheriff undertook to pay the debt and coſts. 


Cracraft v. Gledawe, Burr. 4 pt. 1482. 
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Of the Arreſt upon the Capias Helagatum, of 
Bail chereon, and of reverſing the Outlawry 
/ hoon Wee 


N aQtion on the caſe lies for the eſcape of a priſoner 

["X% outlawed. Stra. 90 1. i.e. A gui tam action on the 
caſe, if outlawed on meſne proceſs, the plaintiff having an 
intereſt and a damage, and the king an intereſt for the For 
feiture. Es 5 3 
But if outlawed, after judgment, it ſeems debt lies for the 
eſcape at the ſuit of the plaintiff only. Vide Cre. El. 706. 
Upon the reverſal of outlawry, the party is reſtored to all 
r C 

If the goods of a perſon outlawed are ſold by the ſheriff, 
upon a capias utlagatum ; and, after the outlawry is reverſed, 
he ſhall be reſtored to the goods themſelves ; becauſe, the 
ſheriff was not compellable to ſell thoſe goods, but only to 
keep them to the uſe of the king. 5 Co. 90. Hoe's caſe. 
Roll. Ab. 778. S. C. cited. Cro. El. 278. S. P. adjudged. 
And vide 2 Fon: 101. 2 Shaw. 58. pl. 52. 3 Keb. 871. 
Fhere ſhall be a reſtitution of profits actually paid into the 
Exchequer. | * 2 5 

At common law, goods and chattels only were liable in 
perſonal actions; and as proceſs of outlawry, in perſonal 
actions, was given by ſtatute, goods and chattels only ſtill 
remain liable, becauſe they were only chargeable in perſo- 
nal actions, i.e. They are forfeited to the king, and he 
ſhajl have the pernancy of the chattels real; but this is by 
po ear be party, being extra legem, is thereby 

come incapable to take the profits himſelf,  _ 

A writ of error to reverſe an outlawry in any civil caſe, 
is not often heard of now, as the party generally comes 
in and reverſes it by motion, and ſatisfies the debt and 
' coſts, or juſtifies bail to appear to a new original; or, if 
ſpecial bail is not required, enters a common appearance ; 
in which caſe the outlawry is reverſed of courſe before a 
judge, or in court, by confeſſion of ſome trifling error in 
the proceedings; as, the omiſſion of any letter, irregularity 
in any of the proceſs, want of proper addition, want of 
proclamation, want of filing the writ of proclamation; or, 
in ſhort, any trifling matter whatever; which, in ſuch caſes, 
is uſually confeſſed by the plaintiff. For, as the intent of 
proceeding to outlawry is anſwered, either by the payment 
of the debt and coſts, or by having good bail put 1 

ſtan 
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Of the Arreſt upon the Capias Utlagatum, of 
Bail thereon, and of reverſing the Outlawry 
by Writ of Error. „ 


ſtand the event of the action, any objection to the reverſal 
of the outlawry would be idle and nugatory. 

In order to reverſe an outlawry, without an actual writ 
of error, the defendant's attorney (having entered an ap- 
pearance) gets a copy of an exigent, on which is uſually 
marked the error, which being pointed out to the ſecondary 
or prothonotary, and then ſhewn to one of the judges, if in 
court, or to a judge at chambers, a certificate is made 
thereof, if in court, or an order, if before a judge, to the 
clerk of the outlawries of the ſaid reverſal.—On ſight of 
which order or certificate, the clerk of the outlawries marks 
the outlawry book, diſcharged; and then the reverſal is 
drawn up in paper, and entered upon the roll, and the de- 
fendant is thereupon reſtored in fatu quo prius. 


This is the uſual way where a perſon is outlawed, and 


neither his body, goods, or lands, ſeized upon the capras 
utlagatum. But if his body, goods, or lands be ſeized, then 
his attorney muſt go to the clerk of the errors; and on put- 
ting in ſpecial bail, if requiſite, he will make out a ſuperſe- 
deas to diſcharge the perſon or his effects, if taken, or if 
not taken, then for the ſheriff to forbear. But if a man be 


| outlawed after judgment, a reverſal in the manner before 


mentioned will not be allowed ; for an outlawry after judg- 
ment cannot be reverſed til} the plaintiff hath acknow- 


ledged fatisfaftion on record, or the defendant hath paid 


the money-into court. 

When a defendant to reverſe an outlawry is obliged to 
ſue out an actual writ of error, he muſt apply to the proper 
curfiter for the writ; who, on a præcipe given him, will 
make out the writ, which is to this effect ; | 


England, to wit, George the third, by the grace of Ged, 
Sc. To our juſtices aſſigned to hold pleas before gur- 
ſelf, greeting. Becauſe in the record and proceed- 
ing, and alſo in the pronouncing the outlawry againſt 
C. D. late of London, merchant, in a plea of treſpaſs on 
the caſe, whereon he is outlawed in London, pro- 
nounced before us returned, as it is ſaid, a manifeſt 
'error hath happened to the great damage of him the 
ſaid C. as by his complaint we have underſtood, We 


being willing the ercor, if any hath been, ſhoul be 
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duly corre; and full and ſpeedy juſtice done to the 
ſaid C. in this behalf, command you, that if the out- 
Jawry aforeſaid is returned before us, as it is ſaid, 


then, the record and proceedings aforeſaid being in- 


ſpected, you further cauſe to be done therein, for the 

error and vacating of the outlawry aforeſaid, what 
of right, and according to the law and cuſtom of 
England, ſhall be meet to be done, 


Witneſs ourſelf at W/efminfler, this ———— day of 


in the twentieth year of our reign. 


When the writ of error is duly made out and ſealed, the 
2 defendant muſt get it allowed by the court, -on which al- 
lowance the allocatur is ſubſcribed. 

If the error is in the exigent or return, or allocatur, or in 


the writ of proclamation or return thereto, [having firſt put in 

bail according; to the ſtatute] or in any of the proceedings, 
he gets a copy thereof, and ſpreads the. whole record, and 
i afligns the errors in this manner : 


Afterwards, to wit, On ———next, after- 


in 
this ſame term, before the lord the king, at Ve- 
minſler, comes the ſaid C. D. by his attorney, 
and immediately ſays, that in the pronouncing of the 
outlawry aforeſaid, there is manifeſt error in this, 
to wit, that the return of the ſaid writ of exigi fa- 
cias, and alſo the ſaid writ of allacatur, are inſuffi- 


_ cient, invalid, and void in law; therefore, in that, 


there is manifeſt error: There is error alſo in this, 
that no judgment of outlawry, upon the writ of al- 
locatur aforeſaid, is returned; therefore in this there 
is manifeſt error [and ſo, on aſſigning the error or 
errors, as they happen to be]. And the ſaid C. D. 
prays the writ of our lord the king, to warn the 
ſaid A. B. to be before our lord the king, to hear 


the record and proceedings aforeſaid. And it is 


granted to him, &c, 


If the plaintiff does not appear and confeſs the errors, 


che defendant muſt ſue out a {cis facias ad audiendum errores, 


&c. 
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Of the -Arreſt upon .the Capras Utlagatum, of 
Bail thereon, and of reverſing the Outlawry 

by Writ of Error. . 

&c. and upon two nibils returned, the court will reverſe 


the outlawry of courſe: But if the plaintiff comes in vo- 
luntarily, or upon a ſcire feci, and does not confeſs the er- 


rors aſſigned, but joins in error, the defendant muſt make 


up error books, and proceed to argument and judgment, 
as in other caſes of error; of which vide pot. title Error. 
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Of declaring after the. Outlawry reverſed 'or 


_ ſuperſeded. 


U PON the reverſal or ſuperſeding of the outlawry, if 
the defendant does not pay the. plaintiff his. debt and 
coſts, the plaintiff muſt proceed to declare, the defendant 
having, upon reverſing or ſuperſeding the outlawry, put in 
ſpecial or commen bail, as the caſe required, to appear to a 
new original. 2 ak 

Upon appearing and ſuperſeding the exigent, the plaintiff 
muſt declare within ix or eight days after, otherwiſe the 
defendant may give him a rule to declare; and if no de- 
claration comes in within the limited time, the defendant 
may non-ſuit the plaintiff, and have his coſts taxed. Compl. 
Soll. C. B. 84. | | 

So if the defendant appear by ſuperſedeas, and will not 
take a declaration, the plaintiff may have judgment againſt 
him, by nil dicit. Ibid. | "Eg 

But where a defendant outlawed, cauſes the ſame outlawry 
to be reverſed, the plaintiff has till the end of the ſecond 
term after reverſiag the ſame, and notice thereof given, to 
declare in. But if he does not proceed within two terms 
next, after notice of reverſing the outlawry, the defendant 
ſhall have his coſts to be taxed. Reg. Tr. 33 Car. 2. C. B. 

The declaration, after reverſal or ſuperſeding of the out- 
lawry, has no need to be laid. in the ſame county in which 


the former original was made. So held on demurrer. 3 
Lev. 245. Whitwick v. Hovenden. Where the original 


and outlawry were in London, and on the reverſal of the 
outlawry, the plaintiff declared in Suſſex, on which it was 
inſiſted, that the original being laid in London, the plaintiff 
could not declare in the action in another county, though 
the cauſe of action was tranſitory. But the prothonotaries 
certifying, that the courſe of the court was, that although 
the original be laid in Londen, for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may declare 
againſt him in any other county, be the action local or 
tranfitory. And the „lat. 21 Fac. 1. c. 16. /. 4. giving the 
plaintiff generally a power to commence a ney. acfion or 
zuit within a year after the outlawry reverſed, the plaintiff 
may do it in this caſe, to warrant his declaration delivered, 
within the courſe of the court. And the plaintiff had judg- 
ment, 


in any action brought by orizina!, the defendant be out- 
lawed, 


5 


3y the 21 Fac. 1. c. 16. / 4. it is enacted, « That if 


, 


Of declaring after the Outlawry reverſed or 


© | ſuperſeded. 


lawed, and ſhall after reverſe the outlawry ; that then the 
plaintiff, his heirs, executors, or adminiſtrators, as the caſe 
wall require, may commence a new action or ſuit from 
time to time, within a year after ſuch judgment of outlawry 
reverſed, and not after,” | | te, 
And by the 31 Eli. c. 3. ſ. 3. it is enacted, That 
before the allowance of any writ of error, or reverſing of 
any outlawry, be had by plea or otherwiſe, through or by 
want of any proclamation to be had or made according to 
the form of the ſaid ſtatute, the defendant in the original 


ſhall put in bail, not only to appear and anſwer to the 


plaintiff in the former ſuit, in a new action to be com- 
menced by the ſaid plaintiff for the cauſe mentioned in the 


firſt action, but alſo to ſatisfy the condemnation, if the 


plaintiff ſhall begin his ſuit before the end of two terms 
next after the allowing the writ of error, or otherwiſe avoid- 


ing of the ſaid W e | "I 
Though this latter ſtatute relates only to the reverſing the 


outlawry through want of proclamation, and diſcharges the 
bail in ſuch caſe given, if the plaintiff does not proceed 
within two terms after the reverſal—yet the recognizance of 
bail, upon the reverſal of outlawry for other cauſes than 
for want of proclamations, has moſtly been taken fince the 
making thereof according to this ſtatute. Therefore, if 
the plaintiff does not declare after the reverſal of the out- 
lawry within two terms, the bail are diſcharged. But 
though they are diſcharged- from their recognizance, the 
plaintiff is not barred of his action, provided he com- 
mences the ſame within a year after the reverſal of the out 
lawry, according to the 21 Fac. 1. c. 16. ſupra. | 
Bail upon the reverſal of outlawry, cannot render their 


principal in diſcharge of themſelves; for they are abſolutely 


bound to pay the condemnation money. 

Defendant was outlawed on a ſpecial original, and upon 
reverſing the outlawry put in bail with condition as uſual, 
to appear to a new original, to be filed within two terms. 
Plaintiff proceeded to judgment, and defendant brought a 
writ of error; a motion was made on behalf of the bail, to 
diſcharge their recognizance, no original having been 


filed within the two terms; and a rule made to ſhew _ 


cauſe, which was diſcharged. The bail may plead as they 
ſhall be adviſed. Carleton v Wilkinſon. Barnes 86. 
T3. Upon 


t 
* 
5 P P OE ̃ Q nr i A AY) 1 ITT Pr; re BY Os of ATE ot HD ret 
3 — 


» ñſ wͥ-k 


2393 LW 
— — A 


— — — 


NN 
by rr 
rr 


—— — 3 — 


— 
_ — 2 — 
r 


— — 
— 1 i 


. K ²˙ . ˙ gs y _ 
— 2 "4 


week M4 — N —— — oY 
EN ISIS ON EL CE AL ILL 


— 


K 
>.> ny 


2 r 
l 
tr 2” 
» 


bode Os 


r 1 Ky 
ALI) Cat, ones 4. < 
_ N rn 


— —— 


£ be eat wot 


I 
PrP. be) 


— 


2 ELIE 27, 


A — 
n 


2 
ol 
= 
" 
þ : 
'S 
PS - 
© 
2 © 
1 * 
1 i 
% 
4 5 1 
4 . 
7 " 
4 8:44 "; 
I 5 
1 
15 N 
p 
1% | 
-- 
\ * 
. 
_ 
ir 
1 
> 
* 
ny; 
7 
5 
Oy 
_ 
= ; 
= \ * 
4 
7 


! 
5 
4 
E *3- 
7 f 
21% ! 
z Wo * 
wh '4 i 
1. 4? 
WW. ; 5 
15 
5 4 
= 
70 . 
F 
z 


8 * n * 
k % » ; ” 
3 A N * p 
b p F , oo . 9 - 4 " b bo * 
0 1 1 | * + * 
* * q - . o 
E - 7 ' 9 : w 
* * ** * 4 # * 1 
* % 5 * y CY * 
* % * 

7 . F 5 «+ * 
0 1 * . SI 

£ 6 , . ; 


Of declarin g after the 8 50 ae or 
ſu perſeded. 


Upon ſuperſeding the exigent, if plaintiff delivers a « 
claration, there ſhould be a notice to plead; and a rule 

iven to plead before judgment, for want of a plea, can be 
* And defendant has, in ſuch caſe, the ſame time 
to plead as in other com Barnes 271—2. 


Ot 


O'k Scfre fatias. 


bi Scire facias is a writ judicial founded on ſome matter of 


A record, as judgments, recognizances, and, letters pa- 
tent, on which it lies to enforce the execution of them, or 
to vacate or ſet them aſide: and though it be a writ ju- 
cial, or of execution, yet it is fo far in nature of an original, 
that a defendant may plead. to it, and is in that reſpect 
as an action; and theretore it is held, that a releaſe of all, 


actions, or of executions, is a good plea in bar to a ſcire 


facias, Vide Bac, Abr, 4 Vol. 409. and authorities: there 
cited, E | „„ 
A ſcire facias lies for many purpoſes in law; and the writ 
itſelf may be formed according to the ſubject matter, But 
the writs of ſcire facias, which will be proper to notice in 


in this work, are only of four kinds—1. Of the ſcire facias 


againſt bail, after judgment had againſt the principal, on 
their recognizance forfeited, 2. Of the ſcire facias to re- 
vive a judgment by and againſt the ſame identical parties 
to the ſuit on which the judgment was had. 3. Of the 
ſcire facias to continue a ſuit by or againſt the repreſentatives 
of one of the parties dying before final judgment, And 


4. Of the ſcire facias by or againſt the repreſentatives of a 


party to the ſuit dying after judgment, and Jefore execu- 
tion. fe} | Tx wa ” 


For the various ſorts of which writ, ſee the ſeveral books of 
entries. . | 0 
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The writ of ſcire facias is adapted to the ſubject matter: 5 
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- PDk Scire facias. 


Lg 


Of the Scire facias againſt Bail, and of Proceed. 
ings therein. 


HE N a defendant is admitted to bail by the court 
where the action is brought, his ſureties or bail ſti- 
pulate, that the defendant ſhall, if he be condemned in 
the action, ſatisfy the plaintiff his debt and coſts; or elſe, 
that he ſhall ſurrender himfelf a priſoner ; or in cafe he does 
neither, that they (his bail) will pay what the plaintiff re- 
covers for him. Therefore after the plaintiff has recovered 
judgment in his action, he muſt, before ever he proceeds 
againſt the bail, look to ſatisfaction from the defendant ; 
and the plaintiff has his election of three ſorts of executions, 
either of which he is at liberty to purſue againſt the de- 
fendant, viz. by elegit againſt his lands and goods ; by 
frert facias againſt his goods only; or by capias ad ſatisfa- 
ciendum againſt his body; by which writ, he may be im- 
priſoned till ſatisfaction is made, —If the plaintiff proceeds 
by «legit or fieri factas, he aims at a ſatisfaction by a ſeizure 
of the defendant's property; and by taking out either of 
thoſe writs of execution, he cannot fix the bail; but if he 
would look to the bail to make him ſatisfaction, his exe-. 
cution muſt be by a capias ad ſatisfaciendum againſt the prin- 
cipal; and that is the only writ which has effect to fix the 
bail, as it amounts to a demand on him to ſurrender him- 
ſelf a priſoner; which if not done by the return thereof, or 
if he is not ſurrendered by the bail in diſcharge of them- 
ſelves, it is preſumed that the bail are ready to pay the 
debt and damages recovered. | 3 
If the plaintiff therefore would ever refort to the bail, 
his execution muſt be by capias ad ſatisfaciendum againſt the 
principal; for then he ſhews, that he would have the bod 


till ſatisfaction is made him; which writ of ca. ſa. mu 


be returned by the ſheriff, with a non 9% inventus, for the 
bail are liable only on failure of their principal. = 

When the recognizance is forfeited by the defendant's not 
being ſurrendered by his bail, or ſurrendering himſelf to 
priſon, the plaintiff may either bring his action of debt on 
the recognizance, or proceed by ſcire facias, by which the 
ſheriff is commanded to make known to them the judgment 
recovered, and the force and effect of their recognizance en- 
tered into, that the defendant has not ſurrendered himſelf to 
the priſon of the marſhal of the Marſbalſea or Fleet, as the 
caſe is; and therefore, that they appear in court and 4 
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Of the Scire facias againſt Bail, and of Proceed- 
e a Re. - > - 


cauſe, why the plaintiff ſhould not have execution againſt 
them, for his debt and damages recovered. . | | 
In order to ground the proceedings by ſcire facias againſt 
the bail, the plaintiff, before he ſues out the writ of ſcire 
facias, mult enter the recognizance of bail on a roll, car- 
in the ſame, and docquet it; ſo he muſt, if he pro- 
ceeds by action of debt on the recognizance. The entry on 
the roll is to this effect in B. R. | e 


Aichaelmas term 20th George the third (the term this de- 
alaration is of) Ry | 
Middleſex ſſ. A. B. complains againſt C. D. e. [go through 
5 the declaration] and the ſaid C. D. by Jobn 
Palmer his attorney, comes and defends the 
wrong and injury, when, &c. and thereupon 
E. F. of Charing Croſs, in the county of Mid- 
dleſex, mercer; and G. H. of Fleet: ſtreet, in the 
city of Londen, grocer, [deſcribing the bail as 
in the recognizance] came into the court of our 
lord the king, before the king himſelf, at Vet- 
minſter, in their proper perſons, and became 
pledges and manucaptors, and each of them 
became pledge and manucaptor for the ſaid de- 
fendant, that if it ſhould happen that the ſaid 
defendant ſhould be condemned in the plea 
aforeſaid, then the ſaid manucaptors granted, 
and each of them did grant, that all ſuch “ da- 
mages, coſts, and charges [if the action be in 
debt, and judgment be recovered on a verdict, 
fay, did grant, that as well the ſaid debt, 
as all ſuch damages, coſts, and charges—or if 


In B. R. where the ſuit is by &i//, the bail are not bound in 
a ſum certain, but only undertake that the defendant ſhall pay 
the condemnation money, or render his body to priſon ; and the 
recognizance being general, muſt be reduced by the judgment 
to a certainty. But in C. B. the bail are bound in a ſum cer- 
tain, upon condition, that if the defendant be condemned in the 
aid action, he ſhall pay the condemnation money, or render him- 
elf a priſoner to the Fleet for the ſame; or upon failure there- 
of, that they will do it for him. | 
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or the Kar Jack FO Bail, and of Pro- 
ceedings therein. | 


in debt and judgment was by default, ſay, did 
grant, that as well the ſaid debt, as all da- 
mages] as ſhould be adjudged to the ſaid plain- 
| tiff in that behalf, ſhould be made of their 
and each of their 1 and chattels, and to be 
levied to the uſe of the ſaid plaintiff, if it ſhould 
happen that the defendant ſhould not pay the 
ſaid plaintiff, or render himſelf on that occa- 
fion, to the priſon of the marſhal of the Mar- 
" ſhalſea, of our ſaid lord the king, before the 
king himſelf. 


The. docquet paper - “ the entry of Jeſeph "is 
--gentleman, one, Ec. of Michaelmas term 20th of 


NT the third. 
2 4 2 f. Recogriizance of bail for 0. D. at the ſuit of 


"Ra 7 3 


When the entry of the recognizance is made up, and the 
roll docquetted and carried in, and a capias ad ſatisfaciendum 
alſo ſued out, and got returned by the ſheriff, with a nn 
eft 'inventus, the recognizance thereby being forfeited, be- 
cauſe there is a default in the party, the plaintiff may ſue 
out à ſcire facias againſt the bail. But though the recogni- 
zan ce be abſolutely forfeited in law, yet the bail may ſur- 
tender the principal afterwards, and the court, ex gratid, on 
motion, will relieve the bail, as will be ſhewn hereafter. 

If the plaintiff has not ſued out a ca. ſa. againſt the prin- 
cipal; in order to ground” his proceedings "by ſcire facias 
againſt the bail, within a year after the judgment obtained, 
a ſcire facias ſhould firſt go againſt the principal to revive the 
judgment, before a ſeire facias goes againſt the bail on their 
recognizance; but the bail cannot take advantage of this. 
Raym. 1096. 6 Mod. 304. Holt go. 

A ſeire facias does not lie againſt bail, unleſs a ca. fa. is 
ſued out returned and filed; but it may be filed after the 
ſeire facias iſſues. Att, Prad. 343.4 I Lev. 9 Note on 
Reg. Eaſt. 5 Geo. 2. 9 


- * C * 3 fp * 4 * * - * , , 
” 2 e «x — ec "4, ' 
TI 4% * 11 8 + * 1 7 7 * 7 0 
1 * * 1 83 * A : þ > 9 «& FU 2.0 i 
* : * % 4 4 6 + > i * „ - 3. %* 1 1 * 
Hd + "has 3 — . ww F 4 *# * 3 0 ; 5 $4 ” : 8 
1 , 2 | ” # : * 4 " d * * $9 o 2 SS | 
. ow - 1 1 * * ” +. * * * dS, i . : } 7 
- 1 A 1 . 1 — 5 * wu : ** 1 - "A -% * Fa * a bs WF * 80 
p , : a. » #5 = 2 ' 4 ö 2 
o FB. A : 5 „1 xs 2 * Fe" «4. ts, 2 E „ + 2 2 ” * | ot * 8 0 
, % Ba a „ 1 22 pn 11S a 4 * N 9 ; 
ol % ; 2 * of #4 N 1 * 1 ds 1. , F a D WS: . 4 5 8 * 
1 s 9 2 4 e A = s 4 1 
. * 1 2 * c : A * | , $ | 
n * *. 5 . wh 14 4 * . 
> 1 4 5 1 1 3 r 0 ; - 
x " , * +. 4 , . ö . 
By" © ” * * F 


: "0 the Sein 6 facias ag: 


ceedin 


inſt Bail, and of Pro- 
rein! : 


| . tz feir e facias's are only an indulgence 
of ie court.” ... * 


% „. 


A 
$7 4 


— — 
* > N N 
2 — . > — 1 2 N 
ks 2 rr aA Ae, 
= g k rt ers b 4 FF NLD LO SI 
1 —— - ER 0 0h I 0 7 2 * * p 
Os Y do 1 * 4 = 
2 Fa g 2. APY CY , 2 1 - SES 
— 5 CS r X P29; == ion 
= SRP T5, 2 E * $4 4 0 Nos © BO n 2 a — - 
: - 2 i oy, = 
— — — — — — — — = - 3 ws 
\ A 5 © 2 . - 


ſeire facias may either be ſued out into Midaliſix, where the N 

recognizance is entered of record, or the county where 1 

taken, | Lutw. 1287. „ | 
: But in C. B. if a recognizance be taken in London at a 


Judge's chambers, and entered on record as taken in Lan- 
don, all the prothonotaries held, that the ſcire facias ought . 
to be directed to the ſheriffs of Lindon, and not to the ſhe- ., 
riffs of Middleſex. Bro. Abr. fol. 66. b. pl. 85. Although 
the recognizance is not a perfect record till it is entered 
uporrthe roll, yet when it is entered in C. B. it is held, 
that it is a record from the firſt acknowledgment, and binds 
perſons and lands from that time; for it is the acknow- 
ledgment before à judge that gives it the force of a record, 
though the inrolment be neceilary for the teſtification and 
perpetuity of it. Hob. 195. ny | 
But in Andrews and Harborne, the prothonotaries certi- 
fied, that upon ſuch recognizance, the ſcire faciarmight be 
N in Middleſex, or in London. Roll. Abr. 891. 

All. 12. | | 

And fo, as in B. R. where bail is taken by commiſſioners, 
the ſcire factas is ſued out, either into the county where 
taken, or into Middleſex, where filed. Att. Prac. 361. 

But note, On a recognizance of bail in error, if it be en- 
tered to be taken at a judge's chambers in London, the ſcire 
facias muſt be ſued there. or 

A ſcire facias againſt bail, is not amendable. Grey v. 
Jeſferſan. Stra. 1165. ; i 

But a ſcire facias may be quaſhed, on motion, without 

ooſts, before plea pleaded, though defendant has entered an 
appearance. Barnes 431. 
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the Tefte and Return of the Writ, &c. 
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No he IS ban: 


JN 32 if the ſuit was by bill, the ca. ſa. taken out againſt 1 
the principal in order to ground proceedings by ſcire 11 
. facias againſt the bail, muſt have eight days between the teſſe 7 it : 
and return; and muſt lie four days, excluſive, in the ſheriff's "EI | 
office. Salk. 599. Fs | i 5 

1 


The ca. /@. againſt the principal being left in the ſheriff's 
office, gives notice to the bail, that the plaintiff will pro- 
ceed againſt the perſon, and therefore it is incumbent on 
the bail to ſearch whether any ca. ſa. be left in the office. 
Burr. Rep. 4 pt. 1360. | T2 
A ca. ſa. returnable, pending error, is no regular foun- 
dation for proceeding againſt the bail. Barnes 83. 

If by original, it muſt have fifteen days between the teſle 
and return. ET 

The feire faciat againſt the bail muſt not bear ze/e the 
ſame day as the ca. /a. againſt the principal, 

Two ſire facias's were quaſhed, the ca. /a. and the firſt 
tire Facias bearing teſte on one and the ſame day. Barnes 
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” the ſcire facias againſt the bail may bear ze/ie the 
very day of the return of the ca. ſa. againſt the principal. 
Stra. 866. Ld. Raym. 1567. 5 
But a ſcire facias muſt not bear teſte on a Sunday, for it 
is not dies juridicus. Dy. 168. a. nh | 
If the ſuit be by original in B. R. there muſt be fi/teen 
days between the tele and return of each writ. Att. Praft. 
346. and the ce and return may be both incluſive, and in 
this, whether the days ſhall be excluſive or inclufive, there 
is no difference between proceedings by bill or original. 
Stra. 765. | 55 
But if the ſuit be by bill in B. R. it is ſufficient if there 
are fifteen days between the teſte of the firſt ſcire facias and 
return of the ſecond ; as if the firſt be teſted on 24th October, 
and the ſecond returnable on the 7th November, this is good. 
Alt. Pra. 347. - ES 
The /cire facias muſt be returnable as the original pro- 
ceedings are, that is at a day certain or a common return. 
Ld. Raym. 1417. | | 
In C. B. if the ſuit- was on a writ of attachment; or a bill 
againſt a privileged perſon, fifteen days between the ehe and 
return cf a ſcire facias are not requiſite ; but if by original 
aliter, 
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Of. the Sire Acids againſt Bail, ad herdin of | 
the Teffe and Return of the Writ, Sc: 


 Eiliter, and muſt be eee on a general return. PR 
Pratt. 67. 4 

But in C. B. in a faire * 1 bail, if there be 
fifteen days between the telle of the firſt and return of the 
ſecond ſcire facias, that is ſufficient. Prad?. Reg. 377. 
Rules and orders, 2 vol. 114. Prad. Utr.. Banci. 27. 

When the ſuit in B. R. is by bill, and the two cire fa- 
cias's are made returnable in fifteen days, as they may — each 
writ ſhall have ſeven days between the teſte and return, and 
not one ten and the other * Att. Pract, 347. Pract. 
U. B. 27. | | | 

But in Elliott a Smith, Stra. 11 39. It was held, that if 
there be fifteen days between the teſie of the firſt and the 
return of the ſecond ſcire facias againſt bail, it is ſuffieient, 
without any regard to the number of the cans between the 
teſte and return of each writ. 

There were but fourtcen days between the 104% and refurn 
of a ſcire facias ; and the court held it aided by the 17 Car, 
2. c, 8. Lutw. 26. 

In B. R. when the ſuit is by original, the philazer makes 
out the ſcire facias. 

In C. B. the philazer makes out the firſt eſcire facias, and 
the prothonotary the ſecond. Barnes 96. 

An alias ſcire facias muſt not iſſue till the firſt be return- 
able; and if it do, it is void. Att. Prad. 348. 

And the alias muſt bear tefle the day of the return of the 
firſt in all caſes, except in caſe of a ſcire facias quare exe- 
cutionem non on a writ of error, and then it is not neceſſary. 
Att. Pract. 248. 

If the plaintiff does not wiſh the bail to be ſummoned 
on the firſt ſcire facias; but would have a nihil thereto re- 

turned, it ought to be delivered to the ſheriff, or left in 
his office, /ometime before the return thereof. Reg. 5 Geo. 2. 

In Miller and Yarraway, Burr. 4 ft. 1723. It was ſaid, 
that a ſcire facias againſt bail mult lie in the ſheriff's office 
Four days at leaſt before the return. 

Every alias ſcire Haun mult {ie four days, excluſive, be- 
fore the return thercof in the office. Reg. . 5 C. 2. B. R. 

So every ſcire fucias, on which a /cire fect 18 returned, 
ought to be delivered to the ſheriff, or left in his office, four 
days, excluſive, before the return, Jbid, and Att. Pract. 
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; of the Shire: 5 againſt Bail, and benin 6 
the Tee and Return of the Writ, Sc. . 


[2 


But, if the party is — he day before, « or on the : 


day of the return, that is ſufficient. - 
The ſheriff muſt indorſe the time of his receiving it. 


A ſecire facias againſt bail is not amendable; but the 


court, on motion, will den it, if irregular. Stra. 252 
1165. ä 6 


A ſcire Facias ordered to. be quaſhed, on plaintiff s mo- 


tion, without coſts, before plea pleaded, although the de- 
fendant had entered an appearance. Barnes 431. | 
The alias ſcire facias differs in nothing from the frtt, 


except in the tee and return, and adding, after the wards, 
« We command Jou, * theſe words, as we have before 


commanded you,” 
A ſcire facias is an Gion, and requires a new warrant of 


attorney, ©: Ld, Raym. es 1253. 
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Of the Scire facias againſt Bail, and herein of 
_ relieving them [by Motion] after they are 
ſaid to be fixed. | On. 


HEN a non eff inventus is returned to the ca. 6. taken 

out againſt the principal, the bail are then ſaid to be 
fixed with the debt and damages recovered, becauſe of the 
default made by the party; but notwithſtanding they are 
ſaid to be fixed, the court will relieve them, if they come in 


upon the ſcire facias againſt them, and ſurrender the princi- 


Bail have ex gratid curiæ, till the return of the ſecond 


cire facias to ſurrender the principal. 


Bail may be relieved by motion, where they cannot plead 


the matter to the ſcire facias againſt them. As where a 


non eſt inventus is returned to a ca. fe. the condition of their 
recognizance being then broken, they cannot plead a ren- 


der of the principal afterwards; nor would the courts for- 


merly have accepted ſuch render; but they may now, upon 
render of the body, upon the return of the ſecond ſcire fa- 
cias, move the court to ſtay the proceedings againſt them. 
This indulgence of the courts aroſe from the great miſ- 
chief which happened to bail, by a plaintiff's taking out a 


ca. ſa. and making it returnable the next day,—ſo that 


bail had not time to bring in the body ; whetefore the courts 


indulged the bail ſo far as to permit them to render the body 


upon the return of the firſt ſci. fa. if the ca. ſa. was re- 
turnable de die in diem. Cro. Car. 618. 

But if the ca. ſa. was returnable at the next ſummons, 
the bail was held ſtrictly to render the principal upon the 
return of the ca. ſa. and not after. bid. 738. 

But afterwards the favour was extended, to admit a ren- 


der any time before the return of the ſecond ſcrre factas, 


or upon the return ſedente curia; but afterwards this practice 


was diſallowed. Moor 8 50. 3 Bull. 182. 
However, it has ſince become the practice again both in 


B. R. and C. B. as appears by 1 Wilſ. 270. in B. R. Where 


the court held, that the bai muſt render the principal the 
guarto die of the return of the ſecond ſci. fa. ſedente curia, 
[and it is not ſufficient before a judge at chambers] or they 
come too late afterwards, even though the ſame day—and 
ſo is the practice in C. B. as appears by Ld. Raym. 156, 7. 
ſo that they always admit a render upon the return of the 
ſecond ſci. fa. [ie. the quarts die paſi of the return day] ſedente 


curia, or any time before that. But all the admittances o 
| ET theſe 


Ot Sclte karlas. 1 


Of the Scire facias againſt Bail, and herein of 


relieving them [by Motion] after they are 
fig to be mae. © 


theſe renders are ex gratia curiæ, and not ex merito juſtitiæ, 
for the condition of the recognizance is broken by the non- 
render upon the return of the ca. /a. and therefore theſe 
renders cannot be pleaded, but the party muſt be relieved 
by motion. V | | | | 
If faire feci is returned to the firſt ſcire facias, the bail 
may ſurrender the principal on the appearance day of the 


* 


return of that ſcire facias. . | 

If there be no ca. fa, ſued out, returned and filed, it is 
no ground for a motion to quaſh the ſcire facias againſt the 
bail ; but the bail muſt plead it, and be diſcharged by that 
means, | Fr 

A ca. ſa. may be void as to the principal, and yet well 
enough to ground a ſcire facias againſt the bail; as if a ca. 
ſa. be ſued out above a year after judgment, without reviv- 
ing the judgment by ſcire facias; for the bail are ſtrangers, 
and cannot take advantage of that error in a collateral ac- 
tion. 2 Ld. Raym, 1096. 6 Mod. 304. Holt. go. | 

A motion was made to ſtay proceedings-againſt one of the 
bail, who had been excepted to, and had not juſtified, but 
had omitted to get his name ſtruck out of the bail-piece, — 
The court denied the motion in its preſent form, as in the 
caſe. of Full and Birk, 4 Geo. 3. ſaying, that whilſt the 
name remained upon record, proceedings could not regu- 
larly be ſtayed ; but, as in that caſe, they now gave leave 
to enter an exoneretur on the bail- piece, nunc pro tunc, on 
payment of coſts, Humphrey v. Leite, Burr. 4 pt. 2107. 

The bail are not liable if the principal dies any time be- 
fore the return of the ca. /a. and they may plead it to the 
fa. fa. | 


But the death of the principal, after the ſcire facias brought, 


does not diſcharge them, if he was alive at the capias re- 


turned. Cro. Gar, 165, 1 Rol. Abr. 336, &c. 

A motion was made to ſtay proceedings againſt bail, be- 
cauſe the principal died after a capias ad ſatisfaciendum re- 
turned; but before the return of the ſecond ci. fa. againſt 


* 


the bail, but denied, becauſe it was the bails omiſſion, that 


they did not ſurrender him, he living till after the return 
of the ca. ſa. 1 Mod. 31. 2 Ld. Raym. 1452. 2 Stra. 717. 

Motion to ſtay proceedings againſt the bail, the ca. /a. 
was returnable the laſt return of Michaelmas, viz. 28th Nov. 


Vol. II 8 and 


— g — V 


$8. 


n- Of Scire facias. 


Of the Sire facias againſt Bail, and ban of 
relieving them [by Motion] mes. Pp are 
ſaid to be fixed. 


/ 


and the principal died 1 tas: the ca. /a. being then in the 


ſheriff's office, and not actually returned till the 3d Dec, 


and the motion was denied. Boyland v. Crooke and others, 
Bail of Porter, B. R. 1748. 

But where the principal died after a ca. - retaining; and 
before it was filed, the court, on motion, ſtayed the filing 
it in favour of the bail, 1 Lill. Abr. 183. Mich. 35 Car. 
2. B. R. 

A ca. fa. made covers at a day which falls out of term, 
would not be void (though liable to be ſet afide on motion) 


D nor can ſuch a defect in it be taken advantage of by bail, 


upon a general demurrer to a ſcire facuas brought againft 
them. Burr. Rep. 4 pt. 1187. 

An action was commenced againſt the bail, and afterwards 
the plaintiff was obliged to deſiſt therein; and then the bail 
ſurrendered the principal before the new action brought, 
and moved to ſtay the proceedings; the court held the ſur- 
render to be good, it being before the return of the proceſs 
in this ſuit, and it was the fault of the plaintiff not to begin 
right at firſt, Haare v. Mingay, one, &c. Stra. 915. 

In an action of aſſault and battery, the plaintiffs procured 
a judge's order to hold the defendant to bail for 140 J. where- 
upon the defendant became bound in 280. and the bail jointly 
and ſeverally in 140 J. The plaintiff had a verdict for 3000. 
and brought ſeparate actions on the recognizance againſt the 
bail. On which the bail moved the court, that on payment 
of one ſum of 1401. and coſts, proceedings might be ſtaid, 
and compared this to an aQion on bond, But the plaintiffs 
inſiſted, that there was a difference; for in a bond the con- 
dition is to pay the money; and if one obligor pays it, then 
the other is diſcharged, as the condition is complied with ; 


but, in a recognizance, the condition is not ſatisfied till 


the damages recovered be paid, or the defendant ſurrendered. 
And it was held, that the bail being jointly and ſeverally 
bound, the ien againſt them could not be diſcharged, 
unleſs the condition of the recognizance was performed, 
7%. That the defendant paid what was recovered, or ſur- 
d himſelf to the Fleet. Calverac and Tx. v. Pin- 
h-ro, Mich. 12 G. 2. C. P. Barnes 74. Pratt Reg. C. P. 
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Of Scire kaelag. : 33 


Of the Scire facias againſt Bail, and herein of 
relieving them [by Motion] after they are 
ſaid to be fixed. NE 


If an action be brought on a recognizance of bail, the 
writ muſt be ſerved four days before the return, and the bail 
may ſurrender the principal on the quarts die po of the 
return ſedente curia ; but not after the court is riſen, Rep. 
& Caſe of Pract. C. P. 18. | | 

Motion to ſet aſide a f. fa. againſt bail, defendant having 
ſurrendered in their diſcharge. It appeared by affidavit, 


that the ſecond ſc. fa. was returnable Cras. Mart. Nov. 12. 


and the defendant's ſurrender not before the 15th, the ap- 
pearance day of the return. Per cur. The affidavit is de- 
fective, as it does not ſhew that the defendant ſurrendered 
[/edente curid] on the appearance-day of the return of the 
ſecond ſci. fa. which if he did not, the ſurrender is out of 
time. No rule. Barnes 75. 

The bail, for one who was convicted afterwards for a fe- 


| lony, brought up the body by habeas corpus; and the court 


allowed them to ſurrender him in diſcharge of themſelves. 
ove. ,, Eo. | 

Debt was brought on the recognizance; plea, no ca. /a. 
repl. a ca. ſa. and demurrer, inde. But the court after- 
wards, being informed by motion that the defendants had 
ſurrendered the principal before the return of the latitat 
againſt them, ordered the proceedings to be ſtayed, and an 
exoneretur to be entered on the bail-piece, notwithſtanding 
the plea, replication, and demurter, before the motion. 


Dodſon v. Ring, Carth. 5 16. 5 
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34 Ok Stire kattas. 2 


* 


Of the Scire facias 3 Bail, and herein of 
relieving them after Error brought on the 


principal Judgment. 6 
Writ of error is ſo abſolutely a Aa that the 


plaintiff cannot ſo much as take out a ca. /a. and re- 
turn 701 eff inventus, in order to proceed again the bail. 
Steetapple v. Goodfellow. Stra. 867. 
The plaintiff, in order to proceed againſt the bail, took 
out a ca. ſa. on the 3d of December, 0 
error was allowed, notwithſtanding which he called for a 
return of non 6ſt inventus, and then waiting till the writ of 
| Error was at an end, proceeded by ſcire facias againſt the 
| hail : and on motion all the proceedings were ſet aſide : 


for the ground of them, viz. the return of non eff invent. 


was obtained after notice of the writ of error, which 
in its nature ſtopt all proceedings, and the ſheriff could not 
ſo much as look aſter the defendant. * Stra. 1186. 1 ill. 
16. 

But in Ld, Raym. 342. it is held, that error on the prin- 
cipal judgment is no bar to hinder the ſuing a ca. /a. in or- 


der to charge the bail—and ſo again. Jbid. 1260. Sed 7. a8 


the other caſes above are more modern. : 


The plaintiff recovered Judgment, took out a ca. 'S. and 


had a non eft invent. returned. Of the jud gtnent error was 
brought, and two days after the pid Yar ſued out a ſci. fa. 
againſt the bail, who moved to ſtay the proceedings therein, 
as is done in cales where, pending ertor, the plaintiff brings 
debt on the judgment, inſiſting that it was more reaſonable 
in this caſe, becauſe otherwiſe the bail might loſe the ad- 
vantage of diſcharging themſelves by ſurrendering the prin- 
cipal, which they can do at any time before the return of 
the ſecond ſci. fa. and the court thought it reaſonable that 


the proceedings ſhould be ſtayed, on the bail's conſenting, . 


that if the judgment be affirmed, they would ſurrender the 


—— 


* Yut nete, there is a difference in the two courts of B. R. and 
.. . 
In B. R. a writ of error is a ſuper/edeas from the time of the 
allowance, and that is notice of itieif—or if the party have notice 
thereof before the allowance, it is even from that notice a ſaperſe- 
dias. Bur. Rer. 4 Pt. 340. Say 51. 
"But in C. B. a writ of error is no /uper/edeas from the ſealing, 
but from the delivery to the clerk of the errors. Barnes 205. 209. 
princi ipal, | 


n the 4th a writ of 
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Of Scire katias. TH 
Of the Scire facias again | Bail, and herein of | 


relieving them after Error brought on the 
principal Judgment. | 


principal, or give judgment on the ſci. fa. Aer v. Arthur, 
Stra. 419. 9 8 | | 
But on à like motion as above, it appearing that bail was 


not put in upon the writ of error, ſo as to make an abſolute . 


ſuperſedeas, the court refuſed to ſtay the proceedings on the 
ſci. fa. ſaying they would not go one ſtep farther than the 
caſe of Myer v. Arthur. Hunter v. Sampſon. Stra. 781. ' 
So where the ſecond ſci. fa; was. returned, and a four-day 
rule given, on the fourth day of which error being brought 


on the principal judgment, the bail moved to ſtay proceed- | 


ings on the ſci. fa. and cited yer v. Arthur. But, Per cur, 
that differed, for there the bail came in time whilſt they 
might ſurrender, which they cannot do here after the return 
of the ſecond ſci. fa. at which time no writ of error was 
brought. Rule denied. Everett v. Gery. Stra. 443. 

And, Per cur. in Richardſon v. Jelly. Stra. 1270. Where 
the bail do not apply to ſtay the proceedings pending error, 
till their time to ſurrender is out, we will not give them 
any time for that purpoſe, but only four days to pay the 


* 


money in, after the judgment is affirmed. 


The bail in the original action, upon a writ of error 
brought, are not liable to the coſts upon the affirmance of 


the judgment. | 
Though an action of debt on a judgment may be brought, 
pending a writ of error in the original action, and the 


court will let the plaintiff proceed to judgment thereon, 


and only ſtay execution till the writ of error is determined; 
yet if an action of debt on the recognizance of bail in the 
original cauſe be brought, pending error on the judgment, 
the court will ſtay proceedings in ſuch action, without the 
bail giving judgment; for, by the judgment, the bail 
would be barred from ſurrendering the principal. Prac. Reg. 
C. P. 83. 

The 3 ſeire facias was returnable the firſt day of the 
term; and a week within term the bail moved to ſtay the 
proceedings, on the common terms of giving judgment in 
the ſcire facias, and taking four days to ſurrender after the 
afirmance of the principal judgment. But the court ſaid 
they came too late, after the time to ſurrender was gone, 


and would not ievive it again; all they would do was, to ſtay 
G 3 | the 
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86 Df Sctre kacias: 


Of the Scire facias againſt Bail, and hewln of 
relieving them after Error brought on the 
principal Judgment. _ 


the ſuing out execution againſt them, till after the affirm 
ance in error. Cole v. Buckland, Stra. 872. 

The plaintiff got judgment on the ſcire _ againſt bail, 
pending error by the principal, and took them in execution; 
and now they moved to be diſcharged. Sed per cur. Though 
you might have applied, and had the proceedings ſtayed, 


yet we will not ſet them aſide. If an action of debt had 


been brought upon e ee we ſhould have granted 
an imparlance, if it had been aſked ; but we never ſet aſide 
the judgment when it is once ſigned ; becauſe we take it, 
that by your not applying in time you have ſubmitted to meet 
the plaintiff. Fiſher v. Emerton, Stra. 526. 
Errer was brought in cam. ſcacc. upon a judgment ob- 
tained againſt the defendant in B. R. and writs of ſcire fa- 
cias had iſſued againſt the bail in the original action in B. R. 
where the bail obtained a rule to ſtay proceedings againſt 
them in B. R. upon the ſcire facias s, until the writ of 
error returnable in cam. ſcacc. ſhould be determined, they 
undertaking to pay the debt and damages within four days 
after affirmance of the judgment, if the ſame ſhould be af- 
firmed. The judgment was affirmed in cam. ſcacc. and after- 
wards the original defendant brought error returnable in 
parliament to reverſe the judgment given in cam. ſcacc. on 
which the bail moved to ſtay proceedings againſt them till 
that writ of error was determined; and though it was ob- 
jetted, that the bail were bound by the expreſs terms in the 


former rule, the court made the rule abſolute, holding, that 


the word affirmance,” in the firft rule, muſt neceſlarily be 


underſtood to mean final affirmance. Kirſhaw v. Cartwright 


and Pearce, bail of Green, Burr. 4 pt. 2819. 


Ff 


3 K * 
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* Df Scire factas. 27 


Of the Scire facias againſt Bail, and herein of 


appearing thereto. 


* the plaintiff proceeds by ſcire facias, the uſual way is 
to ſue out a ſcire facias, and get it returned nihil , and 
then ſue out an alias ſcire facias, and upon a nibil alſo re- 
turned to. that, after a rule given, ſign judgment on the 
ſcire facias. But if the plaintiff would have the parties 
ſummoned, either upon the firſt or ſecond ſci. fa. the ſheriff 
will make him out a ſummons, which he muſt give to an 
officer, with inſtructions for the execution thereof; and, at 


the return of the writ, the ſheriif will return ſcire feci; for, 
in all caſes of ſcire facias againſt bail, there muſt be a ſcire 


feci returned, or two nibils; for two nihils amount to a 
warning. | | 


* 


Where two writs of ſcire facias iſſue returnable in dif- 


ferent terms, the firſt muſt be entered of the term wherein 
it is returnable; and an award of the ſecond is ſufficient, 
without ſetting it forth at length, 

The writs and returns in B. R, if by bill, muſt be filed at 
the Treaſury Chamber, or at the King's Bench office, with 
Mr. Heberden, the ſigner of the wWrits— ut if by eriginal, 
with the fflazer. | | 

In C. B. they are entered on the prothonotary's remem- 
brance roll. | 

Where a fecire facias againſt bail is not returned, the 
plaintiff cannot proceed upon an alias ſci. fa. without an 
entry of the firſt upon the roll. Ld. Raym. 822, 1252. 

After the writs and returns thereto are filed, the plaintiff 
2 take out a rule to appear, and ſferye a copy thereof on 
5 e bail. ; 


A. B. ; | 
v. Rule on ſcire facias, 
Z. F. and G. H. bail 8th April, 1780. 
of C. D. 


The above rule expires in four days excluſive, but Sun- 
day is not one; and, if the parties do nct enter an appear- 
ance, at the expiration thereof judgment may be ſigned on 
the ſcire factas. | 


But if they enter an appearance in time, the plaintiff muſt 


declare in ſcire facias, and the proceedings to iſſue or de- 
.murrer are the ſame as in other caſes, 
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88 Pk Stite kactas. 


Of the Scire facias againſt Bail, and herein of 
' declaring, pleading, Judgment, and Execu- 


tion, &c, | 
2 HE form of a declaration in ſcire facias is as fol- 
lows: 


= Eafter Term, 20 Gee. Ws... 
[Prothonotary's name if inan {Chief clerk's name if in 
B.] | 5 ; B. R.] | 


Midaliſex to wit. Our Lord the king gave in charge to the 
ſheriff of Middleſex his writ, cloſe in theſe words, 
to wit, George the third, &c. [here inſert the pro- 
ceedings, from the ſuing out the ſcrre facias, ex- 
-atly as they have been—whether if only one 
ſcire facias, and a ſcire fect returned thereto ; or 
if a ſcire facias and nibil returned, and then award 
of an alias ſcire facias, and ſcire feci returned 
thereto, inſerting the writs and returns] And the 
ſaid E. F. and G. H. at that day having been ſo- 
lemnly demanded, came by ©. R. their attorney, 
upon which the ſaid A. B. prays execution to be 
adjudged to him of the debt and damages (or of 
the damages, coſts and charges, as the action was) 
aforeſaid, according to the force, form, and effect 
of their ſaid recognizance, &c, : 


O. P. for the plaintiff, 
©. R. for the defendant. 


A declaration on a ſcire facias, returnable the laſt return 
of the term, may be intitled of the ſame term generally, 
3 Wilſ. 154. 3 

A man may plead in abatement, or in bar to a ſcire facias, 
as well as other actions. Lucas 112. | 

There are but few pleas in bar which can be pleaded by 
bail to a ſcire facias. : 5 

They can plead that no ca. /a. iſſued againſt the princi- 
pal, or that he died before the retufn of the ca. ſa. or that 

the plaintiff had other execution. 

But they cannot plead, that the principal died before the 
ſcire facias iſſued, Cro. Fac. 163. c. 

But they can plead, that the principal died before any 
judgment againſt him; becauſe they cannot have a writ of 
£ri0r to reverſe that judgment. bt 


plaintiff in ſuch action ſhall recover. Paſcb. 5 Geo. 2. 


Of the Scire facias againſt Bail, and herkde of 


declaring, pleading, Judgment, and 1 
tion, Cc. 


17 the principal ſurrendered himſelf, or the bail rendered 
him [upon or before the return of the ca. ſa. or otherwiſe, 
ſuch render cannot be pleaded, though upon ſuch render 
afterwards the court will diſcharge them on motion. Vide 
ante.] But ſuch ſurrender, or render, are not ſufficient, 
unleſs the plaintiff, or his attorney, have notice thereof ; 
and this is requeſted, that the plaintiff may, if he pleaſes, 
charge him in execution, alſo that he may not be at any 
further trouble or charge againſt the bail, Leon. 58. 2 Bull. 
260. Moor 883. 5 

Alſo now by 4 & 5 Ann. c. 16. 72 12. payment of the ſum 
recovered may be pleaded as well to a ſci. fa. as to an action 
of debt. 8 

For other pleas, vide the books. 

Bail pleaded to a ſcire facias, payment by the principal 


before the return of the ſecond ſcire facias; and it was re- 


ſolved the plea was bad, for, in ſtrictneſs of law, the re- 
cognizance was forfeited by ſuing out the firſt ſz. 9 


againſt the bail. Ld. Roym. 157. But vide the 4 & 5 Ann. 


6.10, „ 
e. Fo againſt the defendant as bail for A. B. C. and D. 
the defendant pleads, that before the return. of the ſecond 


5 ſei. fa. the plaintiff took A. in execution and ſtill detains 


him—Demurrer inde. It was argued for the defendant, that 
the plaintiff- having taken one of the principals in execu- 
tion, had thereby diſabled the bail to render him, and 
therefore diſcharged him as to all the reſt, Sed per cur. The 
bail have undertaken to bring in all four principals ; and 
therefore though the plaintiff hath taken one, this does not 
diſcharge the bail as to the other three, for they ought, 
as F e took upon them, to bring in all four, 2 Lev. 192. 

ent 5 

F ormerly, if the plaintiff recovered a greater ſum than 
was laid in the action, the bail were not chargeable in that 
action. 1 Salk. 102. But now, where the plaintiff de- 
clares for, or recovers a greater ſum than is expreſſed in the 
proceſs on which he declares, the bail ſhall not be diſ- 
charged, but be liable for ſo much as is ſworn to and in- 
dorſed on the ſaid proceſs; or for any leſs ſum which the 
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Of the Stire facias againſt Bail, and herein of 
declaring, pleading, Judgment, and Execu- 
tion, &c. | 


The practice of the courts, upon pleading to ſcire facias, 
is exactly the ſame as in other caſes; only in the venire, 
diſtringas, or habeas corpord and jurata, for a trial upon the 
cire facias, after the words, in a plea of debt, treſpaſs, 
Oc.“ (as the ation may be) add theſe words, Where- 
upon a ſcire facias, &c.” | | 

Scire facias againſt Fane and Barker, bail of Barrell, judg- 
ment thereon, and a ca. ſa. againſt Fane only taken out. 
Per eur. Though the ſcire facias was joint, yet the execu- 
tion may be ſeveral. Een 
And note, Though the recognizance be to levy of the 

lands and chattels, yet execution by the body is good, by the 
law and uſage of this court. 1 Lev. 225. 1 Sid. 339. 
2 Keb. 269, 274. 3 Danv. Ab. 307. pl. 2, 4, 5, 6. 2 Sid. 
12. 2 Infl. 395. 3 Dan. Abr. 325. E. p. 3, 339. p. 6. 

And in Elliott v. Smith. Stra. 1139. It was held, that a 
ca. ſa. may be taken out againſt bail, without any ff. fa. or 
return of nulla bona previoully iſſued. | 

If bail bring error upon an award of execution in a ſcire 
Facias againſt them, matter which lies properly in the 
mouth of the principal, or might have been pleaded to the 
ſeire facias, is not aſſignable for error, after execution 
awarded againſt them. Wraigbt v. Kitchingham. Stra. 197, 

Salli. 262. 4 Med. 306. | 
A judgment on a /cire facias * bail was reverſed for 
want of a warrant of attorney. Salk. 603, | 

A moiety of the damages was levied on one bail; and the 
other bail not having goods ſufficient to levy the remainder, 
the plaintiff took out a ſecond execution againſt the goods 
of the firſt Bail. But, on motion to ſet aſide the ſecond 
execution, the court held it irregular, for the plaintiff might 
have levied the whole at firſt. Barnes 202. 

If the plaintiff, in a ſcire facias, either for want of the 
damages being previouſly aſcertained, or upon obtaining 
judgment by default upon the cre facias, or judgment upon 
demurrer therein, is of neceſſity obliged to ſue our a ſcire 
fiert inquiry, in order to aſcertain his damages, he muſt 
give the like notice of executing the fame, as muſt be given 
in other caſes of trial, and executing writ of inquiry, For 
which, vide the firſt 927. under thoſe titles. | 
Note; A ſcire facias againſt bar! is not amendable. 

| 1 
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Of the Scire fueias againſt Bail, and herein of 
declaring, pleading, Judgment, and Execu- | 
tion, SSW. | 


In a ſire facias againſt bail, the plaintiff made a miſtake 
in ſetting out the recognizance, which the defendant took 
advantage of, by pleading nul tjel record. And afterwards, 
the plaintiff moved to amend it, but was denied: for ſcire 
acias's againſt bail are never amended; and the courſe 
is, for the plaintiff to quaſh his own writ. This may be 
to defeat the bail of an opportunity to ſurrender, which he 
would have done, if he could not have been ſure of pro- 


ceeding in his plea, Grey v. Fefferſin. Stra. 1165. 


Of 


a Of Stite kal as. 


Of the Scire facias to reviye a Suit by and againſt 
| 5 the ſame Parties. | . 


E E ſecond fort of ſcire facias, which is proper to be 
treated of in this place, is that to revive a judg- 
ment formerly had between the parties; and on which no 
execution was taken out after the rendering ſuch judg- 
ment. | 

Different opinions haye been entertained, whether a ſcire 
Fatias in ſuch caſe lay at Common law? But the doubt, 
ſays Lord Cole, aroſe for want of diftinguiſhing between 

pet fonal and real actions. 2 Inſtit. 409. | | 
At Common law, if after judgment given, or recogni- 
zance acknowledged, the plaintiff ſued out. no execution 
within the year; the plaintiff, or his conuzee, was driven 
to an original on the judgment; and the ſcire facias, in 
perſonal actions, was given by es. 2. c. 45. 2 Salk. 
600. pl. 8. Ld. Raym. 669. Co. Lit. 290. b. Sid. 351. 
3 Co. 12. 3 Mod. 189. 4 Mod. 248. 

But in real actions, or upon a fine, though no execution 
was ſued out within a year after the judgment given, or 
fine levied, yet after the year, a ſc. fa. lay for the land, 
Sc. becauſe no new original lay upon the judgment or 
fine. 2 Inſlit. 470. And the reaſon why it lay in this 
caſe was, for that in a real action one could have no other 
advantage of his judgment; but in a perſonal action he 
might have debt on his judgment. | | 

A ſcire facias lay alſo in mixed actions as well as real, as 
in an aſſize, writ of anuity, and ejectment. 

Therefore, after judgment had in a perſonal action, and 
no execution ſued out within a year, the plaintiff muſt re- 
vive the judgment by /cire facias, and have judgment there- 
on, before he can ſue out execution. 

But if execution were ſued out within the year, and re- 
turned, and from which the plaintiff had no benefit, there 
needs no ſcire facias in ſuch caſe afterwards, but that exe- 
cution may be continued down on the roll to any diſtance 


* 


of time. Att. Prac. B. R. 248, 341, 372.—like practice in 


C. B. Att. Pract. C. B. 234, 330. And where execution 
was awarded on a feire facias, and four years after the de- 
fendant, being in the Veet for another cauſe, was brought 
into court by habeas corpus, and there admitting himſelf to 
be the ſame perſon, he was committed in execution without 


a ſcire facias. Att. Pract. C. B. 359. 8 
| 0 


Of the Scire facias to revive a Suit by and 
againſt the ſame Parties. 
So if there be a ceſſet executio for a year, or a writ 
error, no ſcire facias is neceſſary, Att. Prac. B. R. 371. 
But it ſeems, the cet executio ſhould be entered on re- 
cord. Bil... V e 
However, if the plaintiff does not take out execution 
within a year after the ceſſet executio is determined, he muſt. 
firſt ſue out a ſcire facias. EN „ 
If execution is ſtayed by injunction out of Chancery for 
above a year, the plaintiff muſt ſue out a ſcire facras. Prac. 
Reg. C. P. 370. Same in B. R. 1 Stra. 301. Salk, 
. a | w | 
2 And a ſuperſedrns quia improvide was awarded to an exe- 
cution [ſtayed by an injunction out of Chancery for above 
a year] ſued out without a previous ſci. fa. En 
But note, An injunction only ſtays the actual executing 
the writ; therefore, a plaintiff may ſue out his execution, 
notwithſtanding an injunction, and continue it down by 


? 


vicecomes non miſit breve. Ibid, 

But notwithſtanding the rule is, that rf no execution be ſued 
out within a year, a ſcire facias muſt be ſued out to revive the 
judgment, yet the court of B. R. in the caſe of Mitchell v. 
Cue and Ux. Burr. 4 pt. 660. were unanimous, that this 
rule of reviving a judgment above a year old, by ſcire facias, 
before ſuing out execution upon it, which was intended to 
prevent a ſurprize upon the defendant, ought not to be 
taken advantage of by a defendant, who was ſo far from be- 
ing ſurprized by the plaintiff's delay, that he himſelf had 
been trying all manner of methods whereby he might de- 
lay the plaintiff, viz. by injunqdtion, &c, And fo the court not 
only diſcharged the rule, [which had been obtained to ſet 

aſide the execution] but with coſts, 8 | 
An execution had after a year and day, without a ſcire 
facias, is not void, but voidable only. 3 Lev, 404. Salt. 


273. Pl. 4. | | 

if a defendant brings error, and is nonſuit thereinz or 
if the writ be diſcontinued, although it be above a year 
ſince the original judgment was given, the plaintiff may 
take out execution; for though in ſuch caſes there is not 
any new judgment given, yet the bringing of the writ of 
error revives the firſt judgment. Cro. Fac. 364. Rol. Rep, 
194, 133. 


If 


8 Of Scire kackay. 


Of the Scire facias to revive a Suit by and 
againſt the ſame Parties. 


Tf the plaintiff delay the executing' a writ of inquiry, 
till a year after the interlocutory judgment, he cannot do 
it after, without a 2 facias. Caſ. in B. R. Paſch. 
13 W. 3. Haw. v. Cuton. bs; 
But in the caſe of the king, there need not be any ſcire 
facias after the year and day. 2 Salk. 603. pl. 13. Ld. 
 Raym. 328, 553. 3 | 
After a judgment, if the plaintiff within the year ſues 
a ſcire facias, he cannot after have a capias within the 
Fear, till he hath a judgment on the ſci. fa. Rol. Abr. 


O. G 
915 the plaintiff does not proceed upon the firſt ſcire facias, 
within a year and a day, he cannot afterwards proceed on 
that writ, but muſt ſue out a new ſcire facias, for the old 
writ is diſcontinued, 3 1 | 

If a judgment be above ten years ſtanding, the plaintiff 
cannot ſue out a ſcire facias, without motion in court. 2 
Salk. 598. pl. 3. | Od RX. 

If under ten, but above ſeven years, not without a mo- 
tion at the ſide bar. 

But note, If after ſuch motion the judgment .is revived 
by a ſcire facias, and then the defendant. dies before execu- 
cution, the plaintiff muſt ſue out a new ſcire facias; but 
may have it without motion, for the judgment was revived 
before. 2 Salk. 598, | | 

If the judgment of an inferior court is removed into 
B. K. by certiorari, and the party ſues a ſci. fa. to have ex- 
ecution upon ſuch judgment; he ought to ſhew in his /c:. 
fa. that it is the judgment of ſuch an inferior court re- 
moved thither by certiorari, and ought to ſhew the particu- 
lar limits of the inferior juriſdiction, and pray execution 
within the particular limits, But if the judgment be re- 
moved into B. R. by writ of error, and affirmed, the party 
may have execution in any part of England; for by the 
afirmance it has become the judgment of the King's Bench. 
But in a ſci. fa. upon ſuch judgment affirmed, the plaintiff 
ought to alledge, that it was removed thither by writ of 
error. 1d. Raym. 216. | | 

After judgment recovered, Hil. 30, 31 Car. 2. and no 
execution actually ſued out within the year and day, the 
plaintiff, without a previous ſc. fa. in Trin. vac. 5 IV. & M. 
took out an elegit, on which an inquiſition was had, and 

£ defendant's. 


„ 


Of the Scire facias to revive a Suit by and 
againſt the fame Parties. 


| defendant's lands delivered in execution; and then the 


plaintiff entered on the roll an award of an elegit, of the 
ſame term with the judgment, with continuances of vice- 
comes non miſit breve to the time of ſuing out the elegit. 
And on examination it appearing to have been the prac- 
tice for many years, the court, conſidering the inconveni- 


ences that might enſue by opening a gap to deſtroy many 
executions, and becauſe the practice had prevailed ſo long, 


ordered the execution to ſtand. Carth. 283. 2 Show. 235. 
3 Danv. Abr. 33. | | 

A ſcire facias lies not on a judgment pending a writ of 
error brought on that judgment, but the writ of error 
pending is a good plea to the ſci. fa. Ld. Raym. 1295. 

If a joint judgment is obtained againſt two, and one dies, 
the ſcire facias ought to be brought againſt both the ſur- 
vivor, and the repreſentatives of the deceaſed defendant. 


Vide Carth. 105. ; | 


After interlocutory” judgment the plaintiffs became 
bankrupts, then took out a writ of inquiry, and proceed- 
cd to final judgment in their own names. On which judg- 
ment the plaintiffs aſſignees ſued a ſcire facias to ſhew 
cauſe why they ſhould not have execution: Defendant 


| pleaded the whole matter of the bankruptcy in bar, and 


prayed judgment if the aſſignees ought to have execution 
againſt him, demurrer inde and joinder. The court held 
the aſſignees properly entitled to the damages; and that the 


bankrupt's proceeding in their own names, after the inter- 


locutory judgment, till final judgment, was well enough, 
becauſe the rnterlocutory judgment entitled the bankrupts to 
fomething, which by the inqueſt was aſcertained. Hewit 
& al. aſſignees of Bibbins & al. v. Mantel. 2 Wilſ. 372.—The 
aſſignees might have taken up the cauſe after the interlocu- 
Wy 0s. un | | 

aintiff had judgment, and brought a ſcire facias, to 
which the defendant pleaded, and judgment thereon was for 
the plaintiff, who afterwards became a bankrupt. The 
commiſſioners aſſigned the original judgment to P. who 
moved the court, that it might be entered to entitle him to 


the benefit of the judgment on the ſci. fa. which was ruled 


accordingly, without bringing a new ci. fa. Plumer v. 


Lea, 5 Mod. 88, 
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Of the Scire faciat to revive a Suit by and 
5 againſt the ſame Parties. 


A man had judgment in debt, then became a bankrupt, 
and afterwards ſued out execution; and the money being 
levied and brought into court, the aſſignee moved that it 
might - not be paid to the plaintiff the bankrupt] ſurmiſing 
that the judgment was affigned to him. But the court de- 
tained the money till the aſſignee brought a ſcire facias to 
try the bankruptcy — cited in the above caſe. in 2 J#//, 

- - 6 128 5 f 
1 ſcire facias, if againſt the party, is in hac parte; but 
if againſt bail, in ea parte. Salk. 599. Ld. Ray. 393, 

5 * 
Wh ſeire facias to revive a judgment or award of execution, 
mult be in the county where the judgment is recovered, or. 
execution awarded, Hob. 4. Cro. Car. 228. 0 
And the ſcire facias muſt be returnable at a common 
return, or at a day certain, as the original proceedings 
were. Ld. Raym. 1417. . 5 . 
If the proceedings were by original, there muſt be fifteen 
days between the ze/fe and return of each ſcire facias; and 
the writs muſt be returnable on a general return. | 
But in ſcire facias's on writs of attachment, or bills againſt 
privileged perſons in C. B. fifteen days are not requiſite 
between the teſte and return. | 
And in B. K. if the proceedings were by bill, fifteen days 
incluſive between the teſte of the firſt and return of the 
ſecond ſci. fa, is ſufficient—But then each writ ſhould have 
ſeven days between the teſte and return, and not one ten 
and the other five. | 8 8 
Every ſcire facias whereon nibil is to be returned, ſhould 
be delivered to the ſheriff, or left in his office, ſometime 
before returned. Reg. Eaft. 5G. 2. | 
The alias ſcire facias muſt be delivered to the ſheriff, or 
1 left in his office, four days before returned. Ibid. | 
2 So every ſcire facias, on which a ſcire fect 1s to be return- 
ed, ought to be delivered to the ſheriff, or left in his office, 
four days excluſive, before the return day. bid. And Att. 


Pract. 347. : 1 
The ſheriff muſt indorſe the time of his receiving it. 
And if the party is ſummoned the day before, or on the 

return day, it is ſufficient, Att. Prac. B. R. 347. The 


ſame in C. B. | | 
In a ſeire facias to revive a judgment, the term of the re- 


* © Covery need not be inſerted. Barnes 431. 
: | 


In 


declaring, pleading, Sc. in ſcire Jacias, Vide ante under 
title - fas again bail, 


dot ecke n 1 


of the. See e to revive a Suit by and 
| againſt the ſame Parties. 


1 B. R. in all caſes, there muſt be two nibils, or one 


ſeire fect r returned. 
But in C. B. in order to revive a judgment, if both 


parties are alive, one ſcire facias, SIE returned nihil, is 


ſufficient. Att. Pract. 330. 

After the writs and returns, are filed, the plaintiff gives 
a rule to appear, which expires in four days; and if no 
appearance is entered, he may then ſign judgment on the 


ſcire facias, and take out his execution. | 
But if the party appears, the plaintiff declares in ſcire a- 
cias; and the practice throughout the ſubſequent proceed- 


ings is exactly the ſame as in other caſes. Of appearing, 
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a E Scire facſag. 


Of the Scire facias to continue a Suit by and 
againſt the Repreſentatives of one of the Par- 
ties dying before final Judgment. 


BY the 17 Car. 2. c. 3. it is enacted, © That i in all ac- 
tions perſonal, real, or mixt, the death of either party, 


between the verdict and the judgment, ſhall not hereafter be 


3 


alledged for error, ſo as ſuch judgment be entered within 
two terms after ſuch verdict.“ 

And © where any judgment after a verdis ſhall be had, 
by or in the name of any executor or adminiſtrator, in ſuch 


caſe an adminiſtrator de bonts non may ſue forth a ſeire fas 


cias, and take executipn upon ſuch judgment.“ 
A. ſued a ſci. fa. againſt C. as executor of B. on a judg- 


ment obtained by the plaintiff againſt the ſaid B. C. 4 7 
ed in abatement, that B. died before judgment, c. 


this C. replied, and ſet out the flat. 17 Car. 2. c. 8. 5 
that B. died after the verdict obtained againſt him, and 
after the day of niſi prius, and before the day in bank. 


Thereupon C. demurred. And the objection was, that the 
plaintiff ought to have ſued a ſpecial ſcire facias, and not a 


general one; for this ſuppoſes a judgment againſt the teſta- 


tor in his life-time ; and the replication ſhews it was en- 


tered after his death, though well entered according to the 


ſtatute. Sed per cur. The writ is good as it is, and could 


not be otherwiſe; for had it been ſpecial, there would have 


been a variance, the judgment being entered generally ; 
and a reſpondeas oufter was awarded. Ld. Raym. 1280. 
The death of either party, before the aſſizes, is not re- 
medied by this ſtatute; but if. the party die after the aſ- 
fizes begin, though the trial be after his death, that is 
within the remedy of the ſtatute ; for the aſſizes is but one 


day in law. Yet the court ſaid it was in their diſcretion, 
whether they would arreſt the judgment. But in Lord 


Raym. 1415. it was holden not aſſignable for error, it ap- 
pearing by the record, that the defendant appeared per at- 
ter natum ſuum. 

By the 8 9 M. 3. c. 11. J. 6. it is enacted, © That in all 
actions commenced in any court of record, if any plaintiff 
happen to die after an interlocutory judgment, and before a 
final judgment obtained therein, the ſaid action ſhall not 
abate by reaſon thereof, if ſuch action might be originally 
proſecuted or maintained by the executors or adminiſtrators 


of ſuch plaintiff; and if the defendant die after ſuch interlo- 


yony Judgment, and before final judgment therein obtained, 


* 


= „„ 


the 


Ot Scite factas. 95 


Of the Scire facias to continue a Suit by and 


' againſt the Repreſentatives of one of the Par- 
ties dying before final Judgment. 


the ſaid action ſhall not abate, if ſuch action might be ori- 
ginally proſecuted or maintained againſt the executors or 
adminiſtrators of ſuch. defendant: and the plaintiff, or if he 
be dead, after ſuch interlocutory judgment, his executors or 
adminiſtrators ſhall and may have a ſcire facias againſt the 
defendant, if living after ſuch interlocutory judgment; 
or if he died after, then againſt his executors or adminiſtra- 


tors, to ſhew cauſe why damages in ſuch action ſhould not 


be aſſeſſed and recovered by him or them; and if ſuch de- 


fendant, his executors or adminiſtrators, ſhall appear at the 


return of_ſuch writ, and not ſhew or alledge any matter 
ſufficient to arreſt the final judgment, or being returned 
warned, or upon two writs of ſcire facias it be returned, 
that the defendant, his executors or adminiſtrators, had 
nothing whereby to be ſummoned, or could not be found in 
the county, ſhall make default; that thereupon a writ of- 


inquiry of damages ſhall be awarded, which being executed 
and returned, judgment final ſhall be given for the ſaid . 


plaintiff, his executors or adminiſtrators, proſecuting ſuch 
writ or writs of ſcire facias, againſt ſuch defendant, his ex- 
ecutors of adminiſtrators reſpectively.” | 

The former ſtat. 17 C4r. 2. makes the judgment good, as 


entered between the parties themſelves to the ſuit, though 


one died after the verdict, and before the judgment entered. 
But by this ſtat. of 8 & 9. 3. if a defendant dies after 


interlocutory judgment, and the action may be continued 


againſt his repreſentatives, the final judgment muſt be 


againſt the repreſentatives, for they are expreſly taken notice Þ 
of for that purpoſe; and the ſcire facias againſt them muſt 


be ſpread and appear on the ſame record, Vide 1 Salk. 42. 

' Tf a defendant dies after a writ of inquiry executed, and 
before the return thereof, it is within this act, and the 
ſcire facias againſt his, executor or adminiſtrator muſt be to 
ſhew cauſe why the damages aſſeſſed ſhould not be recovered, 
Goldfworthy v. Southcot, B. R. 1 Wilſ. 243. 
e plaintiff, as adminiſtrator to J. S. ſued a ſcire facias 
againſt the defendant, ſetting forth, that his inteſtate ſued 


the defendant as executor in ſuch an action, and bad judg- 


ment by nil dicit, on which a writ of inquiry was awarded, 


which abated by the inteſtate's death before the return; 


that adminiſtration was granted the plaintiff, and com- 
„ manded 
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1%ßnůn Ol Scire factag: | 

Of the gcire facias to continue a Suit by and 
againſt the Repreſentatives of one of the Par- 
ties, dying before final Judgment. 


F h * 
manded the ſheriff to ſummon the defendant to ſhew cauſe, 
why the plaintiff, as adminiſtrator, ſhould not have judg- 
ment: to which ci. fa. the executor pleaded a bond of his 
teſtator's, on which judgment had been recovered, and no 
aſſets ultra. To which plea plaintiff demurred, and had 
judgment; for the ſtatute never intended that the executor 
ſhould ſtand in any other circumſtances, to make another 
defence than the party himſelf might have made againſt the 
inquiry; and he could have pleaded nothing but a releaſe, . 
or other matter in bar ariſing puis darrein continuance, He is, 
by the words of the ſtatute, to ſhew cauſe why damages in 
ſuch caſe ſhall not be aſſeſſed and recovered ; and if he. ſhall 
appear at the return, and not ſhew any matter ſufficient 
to arreſt the final judgment, then a writ of inquiry ſhall 
be awarded, &c. And arreſting judgment is by matter ap- 
parent in the record, and not extrinſic; and heretofore they 
pleaded in arreſt of judgment, as now it is moved. And 
the executor cannot be hurt by this, for the judgment is 
only de bonis teflatoris, as if recovered againſt the teſtator 
himſelf. Salk, 315. = | =, | 

The defendant died after the rule was out, but before 
the time given to plead by a judge's order expired; and the 
plaintiff ſigned an interlocutory judgment, and ſued out a 
fcire facias againſt the defendant's executor upon this ſtatute, 
to ſhew cauſe why damages ſhould not be aſſeſſed and reco- 
vered ; but on motion the court ſet aſide the proceedings 
for irregularity, as the writ abated by the death of the de- 
fendant before interlocutory judgment was figned, not- 
withſtanding the rule to plead was out. And ſo held in Sibert 
v. The executor of general Ruſſel, Mich. 9 Geo. 2. HWallep v. 
Irwin, x Wilſ. 315 EY | TS 


Note : The t9/te and return of ſuch writs of ſcire facias are 
according to the ation, whether that is by bill or original; 
and proceedings therein are the ſame as in other caſes of 
fare faces. 5 


Of 


eee 


: 


Ot Scire lata. et 


Of the Scire facias by and againſt che Repre= 
ſentative of a Party to the Suit, dying after 
Judgment, and before Execution. 


O N E that is no party to the record, recognizance, fine 
or judgment, as the heir, executor or adminiſtrator, 


though they be privy, and it be within the year, ſhalt have 


no writ of execution, but a /cire facias to enable themſelves 
to the ſuit; and ſo of the tenant or defendant, for the al- 
teration of the perſon altereth the proceſs: otherwiſe in the 
caſe of a ſtatute ſtaple or merchant, becauſe the proceſs is 


given by other acts of parliament. 2 1ſt. 477. Cari. 


112, 193. Gods, 83. 
But if there be two plaintiffs in a perſonal aQion, and 


one of them dies, pending the ſuit, that ſhall not put the 


other to a-ſtire facias; ſo if one of the defendants die, 
becauſe the ſame party ſtill remains on record. 7 Mod. 68. 
but the way is now, to ſuggeſt the death of the party upon 
the roll, on record, at whatever ſtage of the ſuit he died, 
according to 8 & 9 . 3- c. 11. /. 7. 
So if there is judgment againſt 4. on which a H. fa. is 
ſued out; but before execution thereof A. dies inteſtate; 
there needs no ſeire factas to renew this judgment, but exe- 
cution of the goods under that writ of fl. fa. may be made 
in the hands of the adminiſtrator: Farrer v. Brooks. For, 
as the party himſelf could not have made any defence to the 
writ of execution, there is no reaſon that his repreſentative 
ſhould be in a better condition, 

But if there be judgment in debt againſt two, and one dies, 
a ſcire facias lies againſt the other alone, reciting the death; 
and he cannot plead, that the heir of him deceaſed has af 
ſets by deſcent, and demand judgment if he ought to be 
Charged alone ; for at common law, the charge upon a judg- 
ment, being perſonal, ſurvived ; and the Hat. Meſt. 2. which 
gives an glegit, does not take away the common law reme- 
dy ; and therefore the plaintiff may take out his execution 


which way he pleaſes; but if be ſhould, after allowance 


of this writ and revival of judgment, take out an elegit to 
charge the land, the party may have remedy by ſuggeſtion, 


or by an audita quorela.” Vide Bac. Abr. 4 vol: 419. 


If an executor brings a ſcire facias on a judgment, or a 
recognizance, and gets a judgment quod habeat executionem, 
and dies inteſtate, the adminiſtrator 4e bonis non mult bring 
a ſcire facias upon the * * judgment, and cannot pro- 


3 ceed 


102 Odd Scire faclas. 


Of the Scire facias by and againſt the Repre- 


ſentative of a Party to the ſuit, dying after 
Judgment, and before Execution. 


ceed upon the judgment in the feire facias. Vide LA. 
Raym. 1049. . 
A ſcire factas by executors upon a judgment obtained by 
the teſtator—demurrer inde, and it was inſiſted, that the 
practice of this court in ſuch caſes is, that the plaintiffs in 
the ſcire facias ſhould inſert the profert of letters teſtamen- 
tary, ¶ this clauſe being omitted] and that the-writ is not good. 
To which it was anſwered, that it was inſerted at the end, 
and that is the practice of B. R.—Per cur. Both forms are 
good here; but in C. B. this clauſe'is always inſerted in the 
end. Judgment pro quer. Carth. 69. | 
A ſcire facias againſt an adminiſtrator, teſted 24th October, 
and returnable the 31/7 October, alias ſcire factas teſted 31/? 
October, returnable 71. November ; and it was objected, that 
theſe writs were irregular, becauſe there were not fifteen 


days between the 24th of Oober and the 7th of November, 


but adjudged-well, there being eight days excluſive between 
the teſle and return of each writ. Carth. 468. 

Note: In B. R. in all cafes there muſt be either two 
nihils returned to the ſcire facias's, or a ſcire fect; but in 


C. B. in caſe of the death of the plaintiff one nihil is ſuffi- 


cient. Att. Pract. C. B. 337. | 
But in caſe of the death of the defendant there muſt be x 
ferre feci, or two nihils returned. Jbid. | 
If a ſeme, executrix to F. S. marries, and then ſuch huſ- 
band and wife bring debt againſt A. B. on an obligation in 
the right of the wife as executrix, and have judgment to 


recover the debt, damages and cofts, and then the wife dies 


before execution ſued, the huſband eannot have a cre 
Jacias upon the judgment; for that he, though he was privy 
to the judgment, ſhall not have the thing recovered; but 
it belongs to the ſucceeding executor or 'adminiftrator. Cre. 


Car. 207, 227. Beaumont v. Long, adjudged, although it 


was-objected, that the judgment was for the ce and damages 
which belonged to the huſband, though the debt did not; 
and therefore the ſcire facias ſhould be for the damages: 
but à ſcire facies being as well for the debt as damages, it 


was held not maintainable; and whether he might maintain 


a jce. fa. for the damages and coſts, they would give no 
opinion. Janes 248. S. C. adjudged, and faid this reco- 
very docs not turn it to the proper debt of the hnſband, as 

| it 


mn © me &. 


ſentative of a Party to the Suit, dying after 
Judgment, and before Execution. 


it would if the baron and feme recovered the proper debt of 
the feme, | | | 5 

But if huſband and wife obtain judgment, and the wife- 
dies, the huſband, without taking out adminiſtration to 
her, may have a ſcire facias; for by the judgment it is be- 
come a debt to him. Sid. 337. Cro. Al. 844. 3 Mad, 
188, 2 Leon, 14. 4 Leon. 186. 

So if a woman obtains judgment in debt, and after mar- 
ries, and the huſband and wife ſue out a ſcire facias, and 
thereupon have an award of execution, though the wife 
dies, yet the huſband [without taking out adminiſtration] 
may have execution upon the judgment, for the award upon 
the ſci. fa. attached in the huſband and ſhall ſurvive, though 
objected, the award on the ſci. fa. made no alteration, as 
the execution muſt be on the firſt judgment. Mocdyer v. 
Greſham, Salk. 116. pl. 7. and Comb. 45 5. S. C. by which 
it appears, that the year expired before the ſci. fa. taken 
out; and ſaid by Holt, ch. juſt, That the debt was attached 
to him, . jointly with his wife; ſo that although the award 
of the execution did not alter the nature of the debt, yet it 
altered the property. Carth. 415. Sin. 682. pl. 2. ? 

If a judgment in debt is obtained againſt a feme ole, 
who afterwards marries, and then a ſcire facias is thereupon 
brought againſt huſband and wife; and after two nihils re- 
turned, judgment is given, that the plaintiff ſhall bave 
judgment againſt them, and then the wife dies, the huſ- 
band ſhall' be liable to this execution. Carth. 30. Salk, 
116. pl. 7. | ; 1 | 


So note; In the above caſe of Obrian and Ram, reported 


alſo in 1 Jed. 170. If judgment be againſt a feme ſole, and 


ſhe marries; and then plaintiff ſues out a ſcire facias againſt 
huſband and wife, and has judgment guod habeat executionem, 
againft both, and afterwards the wife dies, plaintiff may 
ſue out a ſcire facias againſt the huſband, and have judg- 
ment thereon againſt him. | 

And ſo vice verſa in Woodyer v. Groſham, Salk. 116. If 
feme ſole recovers judgment, and then takes huſband, and 
they both ſue out a ſcire facias, and have judgment guod ha- 


beant executionem, and then-ſhe dies, the huſband alone may 


have a ſcire facias afterwards, and have execution. 

A ſcire facias was brought againſt defendant as admini- 
ftratrix of her huſband, on a judgment againſt him for 
1,500 J. and after two nih:/s returned, a ſcire fieri inquiry 
94 Was 
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104 5 ot Sire facias. 


Of the Scire facias by and againſt the Repre- 
ſentative 2 Party to the Suit, dying ifte 
Judgment, and before Execution. 


was taken out, and the defendant attended the execu- 


tion of it, in order to lay the ſtate of the aſſets before the 
jury; but the plaintiff inſiſting, that the award of execution 


on the former writs was in point of law an evidence of aſ- 
ſets, a devaſlavit was found to 1 11 J. Cc. In Hil. 8 Ges. 
2. ſhe appeared to the ſcire feri inquiry, pleaded plene ad. 
miniſtravit, and traverſed the devaſiavit ; and notice of trial 
being given and countermanded, and nothing further done 


on it, ſhe, in Mich. 10 Geo. 2. moved to have the award of 


execution ſet aſide, and to be admitted to plead ; it being 
to no purpoſe to expect relief upon the trial of the traverſe ; 


and cited Salk. 93. 264. to ſhew, that where there has 


been no ſcire fect, and only two nihils, the court will relieve 


upon motion, and not put the party to. an audita gquerela : 
and the ſtate of the real aſſets was proved to be 1301. which 

ſhe offered to deliver-up, and be examined upon interroga- 
tories, if the plaintiff was diſlatisfied with the account. The 


court was greatly inclined to relieve her; but upon conſi- 
deration of her long acquieſcence, and the ſeveral ſteps taken 
ſubſequent to the award of execution, they thought ſhe 


came too late, and for that reaſon only — 2 to interpoſe. 


Wharton v. Richardſon wid. Stra. 1075. 

Nate ; Formerly the method was upon obtaining judg- 
ment by default againſt an executor or adminiſtrator (which 
would reach only the goods of the teſtator or inteſtate) and 


nulla bona returned to a fi. fa. ſued out on ſuch, judgment, 


to iſſue out a writ to inquire, whether the defendant had 
waſtcd any of the effects of the deceaſed; and if a devaſiavit 
was found by the inquifition and returned thereto, then for 
the plaintiff to proceed by #9 factas for the defendant to 
ſhew cauſe why the plaintiff ſhould not have judgment de 


Bonis propriis, to which ſcire facias the executor or admini- 
ſtrator could appear and plead plens adminiſtravit [as in the 
Caſe above]. — But now the fiers factas inquiry, and the ſcire 


acias are incorporated and made out in one writ for expe- 
dition, However this method, though much better than 
the old one, -is ſeldom purfued at this day, as it does not 


' anſwer to the plaintiff if the debt is but a ſmall one, becauſe 


no coſts are allowed againſt the executor or adminiftrator, 
unleſs they appear and plead to the ſcire facias, and it be 
found againſt them. But the way is to bring an action ot 


debt on "the * lasgeltins a devgſiavit of 


* 
e 


1 Of Nttomies. 
Of Proceedings by and ainds Attornies. N 


We © RN IES have privilege not to be ſued in any 


other courts except . thoſe in which they are ſworn 


and admitted, 'becauſe of the prejudice that may accrue to 


the buſineſs of thoſe courts in which their attendance is re- 
quired ; neither are they to be held to ſpecial bail, becauſe 
they are obliged to attend, and therefore are preſumed to be 
always amenable : alſo, as officers of the court, they are en- 


- titled to the proceſs of EI and may. ſue by attachment 


of privilege. 
But this privilege at an attorney ſhall not have at the King's 


Tuit. 2 Rol. Abr. 274. Bro. Superſedeas 1. 9 Hen. 6. 44. 


Nor unleſs there be the ſame remedy in his own court ; 
therefore he ſhall not have his privilege when money is at- 
tached in his hands by foreign attachment in the ſheriff's 
courts in London, Saund. 67. Vide Comb. 427. 

Nor in an ation real againſt an' attorney of the King's 

Bench. Saund. 67. 
Nor in appeal againſt an attorney of the Common Pleas. 
Saund. 67. 

Nor when he ſues, or is ſued in auter droit, as executor or 


adminiſtrator. - 12 Mod. 316. Ld. Raym. 533. | Hob. 117. 


Salk. 2. pl. 4. 

Nor where an attorney of one court ſues another of ano- 
ther court, the defendant ſhall not plead his privilege; for 
the attendance of the plaintiff is as neceſſary in his court, 


| as the defendant's is in his; and therefore the cauſe is le- 
gally attached in the court where the plaintiff is an officer. 


Rol. Abr. 275. Moor . 2 Mod. 298. 2 Lev. 129. 
But guæri, as to this, for it ſeems, the defendant attor- 
ney muſt be ſued by bill, although the plaintiff is an attor- 


ney z and therefore he muſt be ſued in his own court. 


Stra. 1141. Barnes 43, 44 J. . . „86 
Nor when he joins, or is joined, in the ſame action with 


others. Vent. 298. Dyer 277. Gods. 10. 


One attorney ſued another attorney of the ſame court by 
attachment of privilege, and on motion the proceedings 
were ſtayed. Barnes 44. 


An action on a penal ſtatute, viz. 1 3 El. for entering a | 


fraudulent judgment againſt an attorney of C. B. was com- 
menced by original; on which he moved to ſtay proceedi ings, 
inſiſting he ought to be ſued by bi//. On ſhewing cauſe, it 


was urged, that this was a proſecution for the crown. 


And 
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1 Ok Attoꝛnies. 
Of Proceedings by and againſt Attornies. 


And that defendant, if entitled to privilege, may plead it. 
Sed per cur. Theſe gui tam actions are never conſidered as 
the king's cauſes. fn proſecutions at the ſuit of the crown, 
defendants, though acquitted, can have no coſts ; but in 


actions gui tam it is otherwiſe. The proceeding by original 
is irregular. Rule abſolute to. ſtay proceedings. Britton | 


Jui tam v. Teaſdale, Barnes 48. 
when he is plaintiſt, but not to change it thither when he 
Is defendant, Burr. 4 pt. 2027, 2032. But contra in 2 Vent. 
47. and vide 1 Salt. 668. If an 2 being plaintiff, 
Jay his action in Midaleſex, the venue ſhall not be changed; 
otherwiſe if in London. 5 
An attorney has no privilege againſt the court of conſcience 
in London. Burr. 4 pt. 1583. | „55 
An attorney, _ executor or admini/trator, ſhall not 
ſue or be ſued as a privileged perſon. 1 Ld. Raym. 533. 
An attorney may hive his privilege in ſuing a member of 
the univerſity. Ld. Ray. 342. | 
Tf an attorney abſent himſelf for a year together, and 
does not give his attendance, he loſes his privilege. Att. 
Prat. 5i. Sed vide, ibid. And Littw. 1667, where it is 
ſaid, that he ſhall have his privilege, fo long as he con- 
tinues an attorney on record, though he do not practice. 
But by Burr. 4 pt. 2113, 2116. Privilege continues. no 
longer than he remains an ating attorney. . 


| Ancieiitly rolls were kept of attornies in B. R. but fince 
the flamp acts the rolls have been difuſed, and a'book ſtamped 


hath been kept, and the attornies names entered therein, 
Stra. 77. But in C. B. there is a regular record kept of the 

The privilege of an attorney is the privilege of the court he 
belongs to, and not his own perſonal privilege; and he may 
wave it. Burr. 4 pt. 2113. that is, when be is plaintiff. 

But an attorney cannot waive his privilege of being fued 
by bill. And one having cauſe of action againſt him, how- 
ever ſmall, may ſue him in the ſuperior court, inſtead of 
ſuing him in an inferior. Gardner v. Jeſſop, one, Cc. in 
C. 3. 2 Wil. 42. 5 55 

An attorney muſt be ſued by Bill, though the plaintiff be 
alfo an attorney; and he cannot take out an attachment and 
hold the defendant zo bail, as he does in the caſe of common 
perſons; therefore this caſe is an exception out of the rule, 
that privilege takes away privilege, Stra. 1141. 
Bs | PET Altornies, 


An attorney has privilege to keep the venue in Middleſex 
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Of Proceedings by and againſt Attornies, 


different courts as of the ſame. Barnes 43, 44. 41 
But an attorney of C. B. may, for a debt bona fide paid, 

ſue an attorney of B. R. iy attachment, and he ſhall not be 

entitled to privilege, Barnes 44. e 


. * 


One attorney of C. B. ſued another attorney of C. B. by 


capiat; and the defendant moved to ſtay the proceedings, 
inſiſting he ought to be ſued by 5¼l. It appeared that the 
defendant had obtained a judge's order for time to put in 
bail; but this was held not to be a ſufficient waiver of his 
odje tion to the plaintiff's method of proceeding a. rages 
him; and the rule was made abſolute to ſtay proceedings 
with /s. Barnes 53. | A Ton 

An attorney having been arreſted, was bailed; and an- 


other action being brought againſt him in the ſame court, 
he pleaded his privilege; and it was adjudged, that putting 
in bail to the firſt action did not diſcharge his privilege. 
n .. _ A 7; 
An attorney of C. B. was arreſted at the ſuit of an at- 


torney of B. R. and gave bail; and then B. delivered a dz» 


claration by the by againſt him, as in cuſtody of the mars 
| foal, to which he pleaded his privilege; and reſolved, that 


though he be in cuſtody of the marſbal, at the ſuit of A. 


yet when A. deelares againſt him, he may plead his privi- 


lege, becauſe he comes here by coercion, and had no oppor- 


tunity before to take advantage of it. 2. That although 


he files bail at the ſuit of J. and in the ſame term a de- 
claration is delivered againſt him at the ſuit of B. yet the 
defendant may plead his privilege againſt B. as well as 
againſt A. for it were abſurd, that B. who tops his ſuit upon 
the. action of A. ſhould have more liberty or advantage 
againſt the defendant than A. himſelf had. But if the de- 
fendant waives his privilege in the firſt action, he is then 
obnoxious to the ſuits of every body, notwithſtanding his 


privilege, 3. That if after the defendant has waived his 


privilege, he ſhall yet plead it, the plaintiff in his replica- 
tion muſt ſhew the defendant's waiver, and reply upon the 
eſtoppel. T.d. Raym. 135. Vide Wilſ. Rep. B. R. 306. 
Declaration by bill of Middleſex againſt an attorney of 
B. R. as acceptor of a bill of Exchange drawn upon him, 


According to the cuſtom of merchants; to which defendant 


pleaded in abatement, that he was, and ſtill is, an attorne 

of B. R. and ought to have been ſued there by bill of privi- 

lege as an attorney, and not by bill of Middleſex, Demurrer 
| | ande 
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„% Okt attamies 


inde and joinder. Per cur. He muſt have his privilege. Jadg- 


_ for defendant, © Cornforth v. Price. Hilary, 20 Geo. 3. 
An attorney has privilege in a qui tam action commenced 
againſt him. Barnes 48. Att. Prac. 54. Skin. 549. 

If an attorney ſue by original, he has no privilege, and 
cannot ſue in propria perſona, Att, Pract. 311. 2 Lev. 39. 
2 Stra. 837. Barnes 479. 5 
It is faid, that a Bi cannot be filed againſt an attorney 
in vacation. Att. Pract, 309. 2 Barnes 34, 36. Har, 


Pract. 360. But it has been done in many caſes, to'ſave 


the ſtatute of limitations: | 
A motion was made, that an attorney, who was going to 
Ireland, might put in ſpectal bail, and denied. 1 Mod. 10. 
If an attorney is arreſted, it is a motion of courſe, to 
diſcharge on common bail; 1 Wilſ. 292. that is, an attor- 
ney of the ſame court. But if an attorney of C. B. is ar- 
Teſted by proceſs of B. R. he muſt plead his privilege, and 
cannot be diſcharged on common bail. Stra. 864. 1 Will. 

06. „ 2 
: If an attorney of C. B. be aually in the cuſtody of the mar- 
al, he ſhall only be ſued in B. R. 1 Stra. 191. and can- 


not plead his privilege; 2 Roll. Abr. 232. for there is a 


great difference between an actual and a ſuppoſed cuſtody, 
I Salk. 1. | | 


In an action againſt baron and feme, if the huſband be an 
— he cannot appear in perſon, and put in bail for 
e, 


his wife, but he ought to put in az] for himſelf and his wife; 
for he ſhall not have privilege in an action againſt him and 
his wife. 1 Roll. 380. c. 45. | 

By 12 Geo. 2. c. 13. J 9. it is enacted, ** That no at- 
torney or ſolicitor, who ſhall] be a priſoner in any gaol or 
priſon, or within the limits, rules, or liberties of any gaol 


or priſon, ſhall, during his confinement in any gaol or pri- - 


fon, or within the limits, rules, or liberties of any gaol 
or priſon, in his own name, or in the name of any other 


attorney or ſolicitor, ſue out any writ or proceſs, or com- 


mence or proſecute any action or ſuit, 'in any courts of law 
or equity, under pain of being {truck off che roll and in- 
capacitated, c.“ | | 
This ſtatute only diſqualifying attornies who are pri- 
ſoners, relates only to proſecuting, and not to defending 
ſuits. Barnes 263. SO e 9 
i 


Of Proceedings by and againſt Attornies. 


An attorney, priſoner, commeneing an action on a bail 
bond, aſſigned after his impriſonment, in an action begun 


defore, is not within this ſtatute, it being a continuance of 


the former ſuit, | I's 

Attornies, in caſe of miſbehaviour or mal praQtice, are 
ſubject to the animadverſion and cenſure of the court in 
which they are admitted by a ſummary application, by way 


of motion thereto; and will be ftruck off the rolls, impri- 
' ſoned, or otherwiſe puniſhed, at the difcretion of the court; 


and the proceſs ſued out, on ſuch occaſions, to bring them 


into court, is an attachment; and being iflued at the ſuit of 
the king, for contempt of the, court, muſt be made out by 


the clerks in the Crotun-fckc e. ; 
An attorney cannot be Jeſſee in ejettment, Mich. 1654. 


Nor bail in any action depending in the court of which he 


is an attorney, bid. But an attorney houſe-keeper is 


often bail, though contrary to the above rule. 8 Mad. 


338. | | | | | 
Attorney cannot be commiſſioner to take bail. Stat. 


4 V. & M. c. 4. | | = 
Attorney or not, muſt be tried by the record, And yet, 
when an attorney pleads his privilege, he has no occaſion to 
kay, prout patet per recordum, or to produce his writ of 
privilege. And per Holt ch. juſt, There are two ways of 
pleading his privilege ſo as it cannot be denied, via. — with 
a profert of a writ of privilege, or an exemplification of the 


record of his admiſſion of attorney. But he may plead his 
privilege only, Vide Ld, Ryym. 1173. „ 
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Ot attomtes 8. R. 
of Proceeding. by an Attorney Plaintif, = 


N attorney plaintiff may ſue out by attachment of. privix 
"A. lege, which is in the nature of an original. writ, and 


£ 


is. to the following effect: | 


after [a day certain i 


GEORGE the. third, &c, To the ſheriff of aal 5 


greeting. We command you, that you attach . D. 
and E. F. [any number of defendants may be put in 


this writ] if they may be found in your bailiwick, 


and them ſafely keep, ſo that you may have their 
bodies before us at W/efiminffer, n next 
8 in term, and not 
a. general return day] to anſwer A. B. gentleman, 


being one of the attornies of our court, before us, 


according to the liberties and privileges of ſuch. at- 
tornies and other miniſters of the ſame court, from 
time whereof the memory of man is not te the con- 
trary uſed and approved in the ſame court of 2 


plea of treſpaſs, [or whatever the action is] and have 
there this writ. | | 


| Witneſs, &c.. 


* the attachment requires only a. common appearance, 4 
egpy muſt be ſerved, with notice as in other caſes. 
| 7, by f 2 


” 


By the 4th ſect. of 13 Car. 2. fat. 2. e. 2. [the ſtatute 


which occaſioned the inſertion of the ac etiam clauſe in pro- 
ceſs to arreſt and hold to ſpecial bail} it is provided, 
« That the ſaid act, nor any clauſe or thing herein before 


ſpecified or contained, ſhall not extend, nor be conſtrued. 
or taken to extend, unto any arreſts hereafter to be 
made, upon or by virtue of any writ of capias utlagatum, 
attachment upon reſcues, or attachment upon any con- 
tempt, or of any attachment of privilege, at the ſuit of any 
privileged perſon, or of any other attachment for con- 
tempt whatſoever iſſuing or to be iſſuing out of either of 
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4 3 of irivile ein C. B. is in the nature of an 


| original writ; and when it is replied: to ſave the ſtatute of 


limitations, it is ſufficient to ſhew the tele without con- 
tinuances, till the declaration. Finch v. Wilſon, one, Cc. 
of C. B. in error. 1 Wilſ; 167. . 

And the court will amend an attachment of privilege, tho? 
it is in the nature of an original writ, if there are not fifteen 
days between the teſte and return; and ſo they will a ca. a. 
But the court cannot amend an original writ, becauſe it 
iſſ ues out of Chancery. 

Note, By the oppoſite ſedion of the ſtatute 13 Car. 2. it 
ſhould ſeem, that there is no occaſion for an “ ac etiam 
clauſe in a writ of attachment of: privilese, to hold defendant 
to bail, at the ſuit of an attorney, though, ſuch clauſe is 
uſually inſerted in the attachment, if the party is to be 
held to ſpecial bail, Vide 2 Wi tf. 392. 1 

If the party is to be held to bart, the ſum ſworn to muſt 
be marked on the back of the attechment and alſo. the * 


it is ſued out. 
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464 any thing herein before expreſſed. to the contrury thereof 


writs, is as follows: 


ey Models 17 an 1 A0 reorney/ e, 


6 


* * 
* 72 2 


66, $2 Sits, alehough there be yo r 1 
4. of the cauſe of action expreſſed or contained the ſaid bY 
C75 but that neverthel 8. no ſhetiff or under ſheriffz nor an 

2 of the officers or. miniſters aforelalll, pn robes 


perfon ar 'perfons, - taken upon any writ of gaprh #apihs utlaga- 
285 dub of cuſtody; Without a lauf] fager fill al 
c and received for the ſame ;, and thats) dee e ſaid dan 


* of attachment; ſuch: lawful courſe "be Sz, for ſecurit 
ance” therein as hath been heretofore v ſed; 


«7 — wiſe n otwithſtanding h 5 


» «et 301 
— e court. New Praft. 310. 1 4 


4 ; + 
* * a mg ; 3 * 3. * af 
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is dest of we is "but: 28 lar ae tiot as 
an orig inal, I Show.” 367. 7% ot, EF fu 
By Reg., H. 20 Geo. 2. Every — of this court, 
who ſhall ſue out any attachment 0 TIE Vile; ge againſt any 
defendant; ſhall leave a pracipe with th fron ner» of the torits, 


with the defendants names, not excetding faur in T writ, 


with the returr, and day of fignifg- N50 writ, witk the 
agent' f or attorney's name who ſued- out the ſame. And 
all ſuch precipes ſhall be entered on the roll, where the 
præcipes of latitat, and all other writs iſſuing out of this 
court, are entered; and the officer Who figns the Writs in 
this court ſhall not ſign ſuch attachment kill a preipe | be. 
left with him for that purpoſmmmwgGee 2) 
In B. R. you pay nothing for ſigning the Se; bur for 
kealing it, 7 d. to the ſealer. Rich. Att. Prat. B. R. yy 


er * 7, © 


The form of the precige tobe tf with we * 1. 25 * 
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Surry. Attachment of p tivilege far * . genes 
one of the attornies, Sc. againſt C. N. P * 9 


. Returned ww next after the verre 
1 of Al Souls. „ 
O. P. agent. Y „ 
21 Nov. 1779. e 5 15 a ” 5 = 2 * ; POS. 
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e and. return. Att. Prac. 67. 
1 Reg. RIH 2. You muſt make out” 2 con- 

ie "the. plajqtiffs%ajid defendants names, not exceeding 
; Foun in the wholg, with the return of the writ, day ob ſign- 
"abC the agent 8 Or attorney” same, who, ſues. out the 
this . pracqpe you" muſt leave with the Prothonatary, * 
r reward, is to enter the ſame on a re- 
0 be kept in his office for that pùrpoſe; 
5 and. he j is "not ue Age any attachment of privilege, unlefs 
 * ſuch» Ffecipe \ be lefe In, his, office * * the time hat figning 
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HY before the union; but. by the twenty: third article of the 
2 1 union, the” ſixteen elected peers ſhall, have all the, privfleges 
5 of the peers.of the parliament of Great Britain, Alſo, all the 
reſt of the peers of Scotland ſhall have all the privileges of, the 
peerage of England, excepting only that * ſitting and 
voting in parliament. Stat; 5 An. c. 8. 2 Stra. 990. 
3 Frort. 163. P. Wil. 583. Since which N e*perfon' 
of a Scetch peer has been held to be privileged from arreſts. 
8 The twenty third article of the union; upon Which this 
1 privilege is claimed by a peer of Scotland, not one of the 
ſixteen, ſays, that the e Scotland ſhall have all the 
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Fed of harr 25 Great Britain, except the right and 
_ privilege of fitting in the Houſe of Lords, and the privileges- 

ding thereon, | Now, as every privilege, claimed by a a2 
peer, ſolely depends; and is in conſequence of his ſitting 
in parliament, that is, being an aZual lord of parliaments „ 5 
it ſeems, that the allowing all the Scotch peers the privilege + 1 
from arreſts, is not within the words of the act of . oo ed 
the only law under which the Scoteh f Pars to this day, can 3 
claim any ptivilege here at all. x 


A peereſi by birth, is entitled to Pane A he's 50. 23 
Still. 422, 234, 262. Fort. 762. Vent. * Ed. Ca. 
Abr. 349. Co. Lit. 16. 4. 6 Rep. 53. Dy. 79. pl. 8 
51. Order of the Houſe of Peers, 2 17 16942. But it 
was doubted; whether à peereſs by patent oply for life, is e- 
titled to this privilege. Styl. 234, 252. Held that the, 1 
not entitled, Sy. 254. but adjourned.” „ 

A pelfeſi FR marriage, is entitled to privilege, — Ba as 
well during the coverture, as after: But, as a peereſs- x 
marriage, | loſes the dignity by marrying a commoner, after 
ſuch martiage ſhe is not entitled to to, any privilege. Co. 
Lit, 16. 1 Co. 53. Dyer 79. * 2 1 
In lord? Banbury's caſe, it was holden by Holt ch. juſt: | 
chat where a perſon is called by writ to the Houſe of Peers, 
he is ns peer till he ſits in parliament, the writ giving 
bim np nobility or honour; but that it was ſitting in the e 
5 Houſe. I "Lords, and aſſociating with them, that ennobled — 
bis blood; and that therefore, if the king or he dies before 
the Parliament meets, the writ is determined, and the party 
kemains a "commoner : but he held it otherwiſe in a crea- 
tion by" letters patent, by which the party is immediately 
noble without any other act or ceremony; and though the 
parliament never meets, or the king dies, the nobility re- 
mains to him and his poſterity, according to the limitations 1 
in the patent. e 7 

1. ormerly, the privilege from: arreſts extend] to the ſer- 
vants of pers; and. was alſo claimed by their tenants in old 
times. And the horſes, Sc. of peers, and other goods, were 
privileged from diſtteſſes: but theſe privileges have been 
taken away, as will be'ſhewn hereafter. 

Note, The privilege of parliament does not extend to | 
high treaſon, felony, breach of the peace, or ſurety of the - 
peace. 4 Jnflit, 25. 2 Hawk, P. C. 424. 1 
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- courts; of record, at W:/tminfter, & c. againſt any peer f 
©. "thgifealm, or lord of parliament; or againſt zany of the 
knights, citizens, and burgeſſes of the Heuſ? 5f* Commons, 
for the time being; ar. againſt their or any of theif-me- 
- - 4, © nial, or other ſervants, or any other perſon entitled to the 
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=» © and from and immediately after any -adjourrimeEnt» of both 


+ - ++ © © houſes of patliament; for aboye, the ſpace,.of fourteen days, 
© © + unti-both houſes ſhall meet or recafſemble:, And that the 
Iuaid reſpeQive courts ſhall and may, after ſuch olution, ge 
©, ©  Pforogation, or A as aforeſaid pfececd do gire 
Judgment, and to make fu orders, decrets, and. ſenfenees, 
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> >. cauſe of action or cochplaint àgainſt any peer: of this team, 
or bord of parliament, ſuch, perſon of. perſqns, after nn 
diſſolution, prorogation, or, adjournment, as aforeſaid 18 3 of 
before apy ſeſnion of parliament, or meeting af Wöth bolfes 
Wi”. -; - as aforeſaid, may baue ſuch proceſs out; of His mjeſtys 
BS ſ * , courts of King's Benth; Comman Pleas,” and Exthequer, agalnſt 
8 i ſiuch peer or lord of parliament, as he; or they,might have 
+: had againſt him, out oß the time of, privilege; . Aud if any 
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perſon or perſons, having cauſe, of action agaigſt any- of | 
3 the ſaid knights, citizens, or burgeſſes, or any ochertperſon 


entitled to the privilege of parliament, after any diſſolution, 
pProrogation, or adjournment "as aforeſaid; or: before any 
ſlieſſons of parliament, or meeting of both houſes as afore - 
5 ſaid, ſuch perſon or perſons, may proſecute ſuch knight, 
. citizen, or burgeſs, or other, perſon entitled to the privi- 
lege of parliament, in his majeſty's caurts of King's Bench, 
Common Pleas, or Exchequer, by ſummons and — in- 
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finite, or by original bill, and ſummons, attachment and 
diftreſs infinite thereupon, to be iſſued out of any of the 


ſaid courts of record, which the ſaid reſpective courts are 


hereby empowered to iſſue againſt them, or any of them, 
until he or they ſhall enter a common appearance, or file 
common bail to the plaintiff's action, according to the courſe 
of each reſpective court. And any perſon or pggſons, having 
cauſe of ſuit or complaint, may, in the times aforeſaid, 
exhibit any bill or complaint, againſt any peer of this realm, 
or lord of parliament; or againſt any of the ſaid knights, 
citizens, or burgeſſes, or other perſon entitled to the pri- 
vilege of parliament, in the high court of Chancery, court of 
Exchequer, or duchy court of Lancaſter, and may proceed 
thereon, by letter or ſubpcena, as is uſual, Sc. But not 
to arreſt the body of any knight, Ce.“ EY 

By ſect. 3. That where any plaintiff ſhall, by reaſon 
or occaſion of any privilege of parliament, be ſtayed or 
- prevented from proſecuting any ſuit by him commenced, 
ſuch plaintiff ſhall not be barred by any ſtatute of limita- 
tion, or nonſuited, diſmiſſed, or his ſujt diſcontinued, 
for want of proſecution of the ſuit by him begun; but ſhall, 
from time to time, upon the riſing of the parliament, be at 
liberty to proceed to judgment and execution.“ 
By ſect. 4. No action, ſuit, &c. commenced againſt 
the king's original and immediate debtor for the recovery 
of any debt, Sc. to the crown, ſhall be ſtayed or delayed 
by or under the colour or pretence of any privilege of par- 


liament;“ yet ſo nevertheleſs, that the perſon or per- 
ſons, of any ſuch debtor or accountant, or perſon an- 


ſwerable or liable to account, being a peer of this realm, 
or lord of parliament, ſhall not be liable to be arreſted or 
impriſoned, by or upon any ſuch ſuit, order, &c. or being 
a member of the Houſe of Commons, ſhall not, during the 
continuance of the privilege of parliament, be arreſted or 
impriſoned by or upon any ſuch order, decree, judgment, 
proceſs, or proceedings.“ 8 

By the 2 & 3 of Anne, c. 18. An act for the further ex- 


planation and regulation of privilege of parliament, in re- 


lation to perſons in publick offices, it is enacted, That 
any action or ſuit may be commenced or proſecuted againſt 
any officer or perſon entruſted or employed in the revenue, 
Sc. for any forfeiture, miſdemeanour, or breach of truſt, 
Sc. and ſhall not be ſtayed or delayed by or under colour 

Vor. II. | K or 
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Of the Privileges of Peers and Members of 
| Parliament. | 


or pretence of any privilege of parliament, although ſuch 
officer or perſon be a peer of the realm, or lord of parlia- 
ment, or one of the knight's, &c.” : 
Provided, that nothing therein ſhall extend to ſubject 
the perſon of ſuch officer, being a peer of the realm, or lord 
of parliament, to be arreſted or impriſoned : but that all 
proceſs ſhall iſſue againſt ſuch officer or perſon, being a 
peer of the realm, or lord of pacliament, as ſhould have 
iſlued againſt him out of the time of privilege : nor ſhall 
extend to the perſon of ſuch officer, being a knight, citi- 
zen, or burgeſs of the Houſe of Commons, to be arreſted or 


impriſoned, during the time of privilege of parliament; and 


that againſt ſuch officer or other perſon, being a knight, 
citizen, or burgeſs of the Houſe of Commons, entitled to 
privilege, ſhall be iſſued ſummons and diſtreſſes infinite; 


which the ſaid reſpective courts are hereby empowered to 


iſſue in ſuch caſe, until the party ſhall appear upon ſuch 


proceſs, according to the courſe of ſuch reſpective courts.” 

The act of 12 & 13 . 3. c. 3. reſtraining only the pri- 
vilege of parliament, in actions or ſuits commenced in 
the courts therein ſpecified, by the 11 Geo. 2. c. 24. in 
amendment of the act of king William, it is enacted, 
« That any perſon and perſons ſhall and may commence 
and profecute, in Great Britain or Ireland, any action or 
ſuit in any court of Record, or court of Equity, or court of 
Admiralty ; and in all cauſes matrimonial and teſtamentary, 
in any court having cognizance of caufes matrimonial and 
teſtamentary, againſt any peer or lord of parliament of Great 
Britain; or againſt any of the knights, citizens, and bur- 
geſſes of the Houſe of Commons of Great Britain, for the time 


being, or againſt them and any of their menial and other 


ſervants, or any other perſon entitled to the privilege of the 
parliament of Great Britain, at any time from, and imme- 
diately after the diſſolution or prorogation of any parlia- 
ment, until a new parliament ſhall meet, or the ſame be re- 
aſſembled ; and from and immediately after any adjournment 
of both houſes of parliament, for above the ſpace of fourteen 
days, until both houſes ſhall meet or re- aſſemble; and the 
ſaid reſpective courts may proceed, c. 
Provided, That the ſaid act ſhall not extend to ſub- 
ject the perſon of any knight, &c. to be arreſted during 
the time of privilege. And fect, 2, authorizes proceed- 
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ing as above in any of the courts of great ſeſſions in Wales, 
courts of ſeſſion in the counties palatine of Cheſler, Lancaſler, 
and Durham ; the courts of King's Bench, Common Pleas, and 
Exchequer, in Ireland, after any ſuch diſſolution, c. And 
the court of Chancery in Ireland, and equity of Exchequer, are 


authorized to proceed in like manner as the court of Chan- 


cery, and equity court of Exchequer in England may, againſt 
any peer, knight, &c. after ſuch diſſolution, &c,” 

Sect. 3. ſaves the ſtatute of limitations in like manner a 
the act of king William. = 

And by ſect. 4. No action or ſuit commenced againſt the 
king's debtor, & c. to be ſtayed in any court in England or 
Ireland [as by ſect. 4. in the act of king William]. 

And laſtly, by the „at. 10 Geo. 3. c. 50. The preamble 
of which ſtates, that the acts already in being are inſuffi- 


cient to obviate the inconveniences ariſing from delay of 


ſuits, by reaſon of the privilege of parliament, it is enacted, 
* That any perſon or perſons ſhall and may, at any time, 
commence and proſecute any action or ſuit, in any court 
of Record, or court of Equity, or of Admiralty; and in all 
_ cauſes matrimonial and teſtamentary, in any court having cog- 
nizance of cauſes matrimonial and teſtamentary, againſt any 
peer, or lord of parliament of Great Britain; or againſt any 


of the knights, citizens, or burgeſſes, and the comiſſioners 


for ſhires and burghs of the Houſe of Commons of Great Bri- 
tain, for the time being; or againſt their or any of their 
' menial or any other ſervants, or any other perſon en- 
titled to the privilege of parliament of Great Britain: and no 


ſuch action, ſuit, or any other proceſs or proceeding there- 


upon, ſhall, at any time, be impeached, ſtayed, or delayed, 
by or under colour or pretence of any privilege of par- 
liament,” _ | 

2. Provided, that Nothing in this act ſhall extend to 


ſubject the perſon of any of the knights, citizens, and bur- 


geſſes, or the commiſſioners, &c. for the time being, to be 
arreſted or impriſoned upon any ſuch ſuit or proceedings.” 
3. And whereas the proceſs by d:/ringas is dilatory and 
expenſive: For remedy thereof, be it enacted, ©© That the 
court out of which the writ proceeds, may order the iſiues 
levied, from time to 'time, to be fold; and the money 
ariſing thereby to be applied to pay ſuch coſts to the plain- 
tiff as the ſaid court ſhall think juſt, under all the cir- 
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1 cumſtances, to i and the ſurplus to be retained until ” 
the defendant ſhall have appeared, or other purpoſe of the B 
writ be anſwered.” | 


- 
* 


; 4. Provided always, when the purpoſe of the writ is an- on 

tl ſwered, that then the ſaid ifſues ſhal) be returned; or if _ 

Fl ſold, what ſhall remain of the money ariſing by ſuch ſale, 2 

i ſhall be repaid to the party diſtrained upon. oo p 

i 5. And it is further enaQted, ** That obedience may be 

| enforced to any rule of his majeſty” s courts of King's Bench, "mw 

| Commm Pleas, or Exchequer, againſt any perſon entitled 1 

to privilege of parliament, by diſtreſs infinite, in caſe any " 

| perſon or perſons, entitled to the benefit of ſuch rule, ſhall 2 

N chuſe to proceed in that way: and the laſt clauſe extends "I 

1 them to Scotland. 5 if 
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Of Proceeding againſt Peers and Members of 
Parliament. 

Y this laſt ſtatute, the privilege is wholly taken away 
B from the ſervants of peers and members of parliament, ſo 
that they may be proceeded againft as other indifferent per- 
ſons—and ſuits may now alſo, ſince the above ſtatute, be 
commenced at any time, whether the parliament is fitting 
or not ſitting, againſt any peer or member thereof. 

Peers and members of parliament may be proceeded againſt 
two ways, viz. by original writ, and by original bill, in either 
court, except that they cannot be proceeded againſt by 
original writ in B. R. in all actions; but in thoſe actions 
only, ſuch as-caſe, treſpaſs, ejeciment, replevin, and debt, 
which the King's Bench can hold plea of by original writ. 

If the plaintiff proceeds by original, againſt a peer, or 
commoner, the plaintiff makes out a præcipe for an orginal 
writ, which writ muſt be made out by the cur/itor of the 
proper county, and filed with the fi/azer in B. R. and cuſlos 
brevium in C. B. upon which, a ſummons is made out to 
the ſheriff, for the defendant's appearance, which is in the 
following form : | 


GEORGE the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the 
faith, Cc. To the ſheriff of Middleſex, greeting. 
We command you, that you cauſe to be ſummon- 
ed, A. B. eſq. [or if a peer, the right honourable Henry 
earl of — or whatever his title is] he having 
privilege of parliament, that he be before us ſor if in 
C. B. before our juſtices] at Wæſiminſter, on [a general 
return day] to anſwer C. D. in a plea of, &c, re- 
citing the whole cauſe as in the original, to the 
damage of the faid C. of one hundred pounds, and 
have there then this writ, | 

Witneſs, Cc. 


Upon the return of which, if the defendant appears, the 
proceedings are the ſame as in other caſes; but if he does 
not appear, and ſhould caſt an ein, which it ſeems he 
may do any time before the return of the original writ, bus 
not afterwards, the plaintiff is delayed a whole term, as 
the defendant has till the firſt return of the next term to 
appear; and then, ſhould the defendant not enter an ap- 
pearance, the /in muſt be adjourned to a further day 
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Parliament. | 
by the plaintiff; upon which day, and the like: default, the 
the plaintiff may then ſue out a di/tringas. However, the | 
{ the caſting an sn is ſeldom done at this day, as the cord 
courts ſet themſelves againſt ſuch obſolete practice, and tiff 
conſider it nothing more than a trick, calculated for the 1 
purpoſe of delay, and a great abuſe of the law; and ſhould tice 
the practice of ins be revived, there is no doubt but . 
that the courts would inſtantly make ſuch new rules and mew 
orders, as would effectually prevent their occaſioning that c. 50 
unneceſſary delay of juſtice which they formerly did. upor 
Vide the caſes of Anſon v. Fefferſon, C. B. 2 IVilſ. 164.— n 
And Barclay v. Earle. Stra 1194. | tual] 
Should no appearance be entered upon the return of the er 
ſummons, or eſſen caſt, the plaintiff's attorney makes out For 
a precipe for a diſtringas, and carries it to the proper fazer, {vid 
to draw out the ſame, which muſt be ſealed; and is in the defer 
following form : purp 
the | 
; GEORGE the third, by the grace of God, of Great the r 
| Britain, France, and Ireland, king, defender of the reaſo 
1 faith, G. To the ſheriff of Aiddleſex, greeting. thou 
wo We command you, that you diſtrain A. B. eq. colts 
ii D having privilege of parliament, by all his lands be p 
! and chattels in your bailiwick, ſo that neither he, final] 
| nor any one for him, do intermeddle therewith, Saw! 
| until you ſhall have other command in that behalf If 
1 from us; and that you anſwer us for the iſſues of of pa 
* he ſame, ſo that you have his body before us [or if the , 
{| n C. B. before our juſtices at Weſtminſter, on declat 
1 a general return day] to anſwer C. D. in a plea of, Jumm 
| Sc. [recuing the original as before] to the damage of the 7, 
| the ſaid C. of one hundred pounds; and have you and \ 
1} there then this writ. 5 firing 
4 Witneſs, &c. this — day of — in the | * 
N twentieth year of __ reign; | B. K 
i If the defendant does not appear at the return of the di- PEPE 
| firingas, the plaintiff's attorney muſt call upon the ſheriff both 
4 to return the writ, wheicupon he may ſue out an alias; hol 
1 and, upon the return of that, a pluries diſtringas. But in- . 


ſtead of proceeding as formerly, by the writ of diflringas ad 


rxfnitur, the plaintiff may now move the court out of which 
the 
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the writ iſſues, by virtue of the 10 Geo. 3. c. 50. % 3. for 
the ſheriff to enlarge the iſſues, which the court will ac- 
cordingly order to be encreaſed, to the amount of the plain- 
tiff's demand. 

This motion, is a common motion, and requires neither no- 
tice nor afhdavit, 

The plaintiff, in an action againſt a member of parlia- 
ment, had proceeded agreeable to the act of 10 Geo. 3. 
c. 50. and had obtained rules for ſelling the iſſues levied 
upon a di/tringas, alias, and pluries; and allo a rule for an 
attachment againſt the ſheriff: but no iſſues had been ac- 

tually levied, and at length defendant appeared; where— 
upon it was moved, that theſe rules ſhould all be diſcharged; 
For as no iſſues had been levied, they could not be ſold; 
ſvide ſect. 3. of the ſtatute 10 Geo. 3. c. 50.] and as the 
defendant in the ation had now appeared, the end and 
purpoſe of the writs were anſwered. On the other fide, 
the plaintiff inſiſted on the coſts of iſſuing the writs, before 
the rules ſhould be diſcharged. And the court thought that 
reaſonable; and directed, that on payment of cofts the rules 
ſhould be diſcharged. They were of opinion, that theſe 
coſts were not to attend the event of the ſuit, but were to 
be paid to the plaintiff at all events, whether he ſhould 
finally ſucceed in his ſuit or not. Martin v. Townſend and 
Sawbridge. Burr. 4. pt. 2725. 

If the plaintiff proceeds by bill againſt a peer, or member 
of parliament, he muſt then file his original bil}, containing 
the whole cauſe of action againſt him, with the cler# of the 
declarations in B. R. or prothonotary in C. B. and take out a 
ſummons thereon, which need not have fifteen days between 
the teſte and return, as the proceſs has when by original writ ; 
and which muſt be made returnable together with the di- 
firingas, &c. in caſe of non- appearance thereto, on à day cer- 
tain in term, and not on a general return day. 

The ſummons, attachment, diſiringas, &c. when by bill in 
B. R. do not ſtate the cauſe of action at large, as when the 
proceedings ate by original writ, but generally; but in 
both caſes, the ſummons, attachment, &c. in C. B. ſtate the 
whole cauſe as in the original writ, | 

In declaring againſt a peer, or member of parltament, when 
the ſuit is by original, the dgclaration begins thus : 


K 4 


11:4 4.4% *. 


2 
— 
ONS 


—— — * 
r 


4 : - wh n — X 
« . c 2 * 
n—_—_ X 
— CLAY TEENS. Sd a * — n dk 
2 — * . — — N= . = 
4 . 8 8 ba, a =" 7 - 
— 1 
0 8 7 * 
2 Sw * l 
Ry r a 
8 * 1 n * : Hy" 


TIT 1 
——— —- —  _ „ 1 _ 
\ Ds = - l _ 


— rm a L ! . \ 
BENE Wh II 9 N : 2 
Nn — Se OE TIE, r r . 
* * us 4 
_— \ For Bode "ie > 46 33 _— \ — 


— 
mn a — I 1 4 P n 
=O ag. er ei et HE 7 A . X NN — 
5 < — — "=D o * 
— n 4 b 
* bs e 4 > 4 F Tt IR . * 4 2 r * = 
8 g k " 2 4 L — = 


136 Df puvileged Perſons. 


Of Procceding againſt Peers and Members of 
Parliament. 


Middleſex. A. B. eſq. [or whatever his title is] having 


privilege of parliament, was ſummoned to anſwer 
C. D. in a plea, &c, 


And if by bill 


Midaleſex, to wit, C. D. complains againſt A. B. eſq. 
having privilege of parliament, &c.” — and though 
the ſuit is in the King's Bench by bill, the defend- 
ant muſt not be declared againſt, ** as being in the 


cuſtody of the marſhal of the Marſhalſea,” Sayer 


Rep. 63, 64. 


Tf the declaration ſhould be in an action of aſumpſit 
againſt a peer, the plaintiff muſt take care, in aſſigning the 


breach, not to uſe the following words, as is uſual againſt 


a common perſon ; hut contriving, and fraudulently intend- 
« ing, craftily and ſubtily, to deceive and defraud the ſaid C. D. 


in this behalf; for the Houſe of Lords have adjudged it a very 


high contempt and miſdemeanour in any perſon, to charge 
their noble body with any ſpecies of fraud or deceit. But 
in ſuch caſe, againſt a member of the Houſe of Commons, thoſe 


words may be inſerted, as there is no-ſtanding order to the 


contrary; the reſentment of the members of that honour- 
able houſe having never yet been irritated lat the charge. 

In Trinty term, 18 George 3. in the King's Bench, in the 
caſe of Goſling and wife, againſi lord viſcount Weymouth, it 


was argued, whether a peer could be ſued there by bill of 


privilege, And adjudged that he might. The caſe was 
this: | 


I,*cymouth, by bill of privilege, to which he pleaded in abate- 
ment, that he ought to have been ſued by original writ, and not 


by bill of privilege; and thereupon, there was a demurrer and 


joinder, On the argument of which, the court relied on 
the caſe of Say againſt lord Byron in that court, a few years 
before, and awarded a reſpondeas ouſter. 
The caſe of Say and lord Byron came on before B. R. on 
a motion to ſet aſide. a difiringas iſſued againſt lord Byron by 
bil, and the court, having directed precedents to be ſearched, 
found that it had been the uniform practice and uſage to 
proceed againſt peers in that court ) bill of privil:ge 2 
Tr” tae 


The plaintiffs commenced an action againſt the lord 
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the ſtatute 12 C 13 J. 3. and as that act made no differ- 
ence in that reſpect, it was held, that the juriſdiction of 
the King's Bench remained as before. 

It is however very remarkable, that when the act of king 
William went to the lords for their concurrence to the pro- 
ceedings therein, againſt the members of both houſes, by Bill 
and ſummons thereon, the lords expunged that part of the 
clauſe relating to themſelves being ſued by original bill and 
ſummons, and ſent back the amended bill to the commons; 
which afterwards paſſed accordingly. Which clearly proves, 
that the lords, at that time, did not think themſelves includ- 
ed therein, | 

The court therefore, relying on their juriſdiction before 
the ſtatute of ting William, determined that a peer may be 
ſued by bill in B. R. but as this determination is founded 
ſolely on the juriſdiction of the court, and the uniform 
practice thereof before the ſtatute, it may be ftill a queſtion 
in the court of Common Pleas, whether a peer can be ſued 
there by original bill and ſummons thereon. | 

All the ſubſequent proceedings to the declaration againſt 
a peer or privileged perſon are the ſame as in other caſes, ex- 
cept that their bodies cannot be taken in execution, unleſs 
the judgment is obtained upon a fatute aple, or flatute mer- 
chant, or upon the flatute of Acton Burnell 11 Edw. 1. and 
_ a capias ad ſatisfaciendum lies even againſt peers of the 

realm. 
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Of Coꝛpoꝛations. 
Of Proceeding by and againſt Corporations. 
ORPORATIONS aggregate muſt ſue and be ſued 


by attorney, and therefore the proper proceſs againſt them 


is a 41 MHringas. Os. Lit. 66. 

A corporation cannot be N Dalt. 121. pl. 154. 

Nor out/2wed. 10 Co. 32. b. 

No attachment lies againſt a corporation. 

A corporation cannot © be declared againſt as in the cuſtody 
of the marſhal. 6 Mod. 183. 

A corporation cannot ſue as a common informer. 2 Stra, 
1241. 

As outlawry does not lie lt an aggregate corporation, 
therefore treſpaſs does not lie againſt them; for a capias and 
extgent do not go. Bro. Corp. 43. 

Corporations aggregate cannot diſtrain in their own perſons 
but by their bailiff, therefore replevin does not lie againſt 
them by the name of their corporation. Brownl. 175, 

Corporations cannot ſue without their head, or in time of 
vacation of their headſhip. Mod's Inflit. 1 10. 

Corporations aggregate cannot commit treaſon, or be 5 
lawed or excommunicated, 10 Rep. 32., 1 Rep. 127. 
Inft. 134. a. or be executors or adminiſtrators. bid. Tho! 
1 Rell. Abr. g15. contra, but guære? for they cannot take 
an oath. 

They cannot be joint-tenants to whe by furvivecthipe, 
but they may be tenants in common. Wood's Inſtit. 110. 

They cannot be ſeized to the uſe of another. bid. 

The members cannot regularly be witneſſes for the cor- 


| poration, eſpecially if they teſtify for any conſiderable ad- 


vantage or profit of the body. 2 Lev. 232. 236. 2 Str. 
1069. For every member hath a right and frechold for his 


life as to his fre.dom, and all the members together have 


an inheritance in the lands, and an intereſt in the goods. 

If a corporation ſue, they muſt ſue in the name of the cor- 
poration by an attorney appointed under the ſeal of the cor- 
poration. 

And if a corporation is fued, it muſt be ſued by its name 
of mncorporeti 2 by original writ—and in order to fue a cor- 


poration, th: plaintiff s attorney muſt make out a precife 
tor an original writ, which original writ muit be made out by 


the car/itcr of the proper cuunty, and duly filed with the 
fazer 
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flaxer in B. R. or cuftos brevium in C. B.; on which a ſum- 
mont muſt be made out containing the whole cauſe of action 
for the ſheriff to ſummon them; upon which, if they ap- 
pear, the proceedings are the ſame as in other caſes; bue 
their appearance muſt be by an attorney appointed under 
the common ſeal, and not in their own perſons. Bro. Corp. 28. 

If they do not appear upon the ſummons at the return 
of the original writ, the plaintiff muſt take out a diſtringas, 
and proceed againſt them by difreſs infinite; and it is not 
| ſufficient if the particular perſons diſtrained upon appear at 
the return of the proceſs. Bro, Corp, 28. or if all the 
members of the corporation appear in perſon ; but they muſt 
appear by an attorney appointed under ſeal. | 

Should the ſheriff return but ſmall iſes on the diAringas, 
the court, on motion, will order him to return greater. 

In an action againſt the Eaft- India Company for 50001. it 
was moved, that the ſheriff might return exemplary iſſues, 
becauſe ſeveral writs of di/tringas had been already ſerved to 
no purpoſe ; and the court ſaid, he ſhould return good 
iſſues ; and if he did not, the plaintiff might bring an ac- 
tion againſt him; but at laſt he was ordered to attend. 
Salk. 191. pl. 2. 

When a corporation is once brought into court, the ſub- 
ſequent proceedings are the ſame as in other caſes, 
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Pk Hundredozs, 
Of Proceeding againſt Hundredors, 


F an action be commenced againſt hundredors, the ſuit in 
B. R. as well as in C. B. muſt be by original, for the in- 


habitants of an hundred cannot be in the cuſtody of the 


marſhal. 3 Keb. 126. 2 Saund. 375. 4 Mod, 296. 

To proceed againſt an hundred on the ſtatute of hue and 
cry. 13 Ed, 1. the plaintiff muſt take out his original writ, 
which muſt be teſted forty days after the robbery ; [which 


forty days are allowed for the hundred to take the thieves 


by the ſtatute of Vinton. R. 3 Lev. 320.] and within a 
year after the robbery, R. 1 Brownl. 156. 


The original writ uſually recites the ſtatute. Th. Br. 141. 


2 Saund. 374. 4 Mod. 296. 1 Bro. Ent. 99. But the re- 
cital of the ſtatute is not neceſſary; though it muſt ſtate the 
circumſtances of the robbery, and the plaintiff's compliance 
with the Hatutes , wiz. that he made hue and cry, gave notice 


of the robbery, deſcribed the felons, the time and place of the rob- 


bery ; that within twenty days he cauſed notice thereof to be given 


in the London Gazette, deſcribed the robbers and robbery there- 


in; that he entered into bond before the ſheriff to the high con- 


flaile of the hundred, with condition for the ſecurity of the coſis 


in caſe of being nonſuited, diſcontinuing, &c. that twenty days 
before the iſſuing of the writ, he made oath before a juſlice, that 
he did not know the parties who robbed him, and that the inhabit- 
ants of the hundred have not taken the robbers, &c. 

The proceſs ſerved is a copy of the original writ, which 


proceſs formerly uſed to be ſerved on ſome inhabitant of the 


hundred. But by the 8 Geo. 2. c. 16. It is enacted, ** That 
No proceſs for appearance in any action to be brought 
upon the ſtatutes of hue and cry, or either of them, againſt 
any hundred, ſhall be ſerved on any inhabitant thereof, ſave 
only upon the high conſtable, or high conſtables, of the 
hundred wherein the robbery ſhall happen, who is required 


to cauſe publick notice thereof to be given in one of the 


principal market towns within ſuch hundred, on the next 
market-day after he or they ſhall be ſerved with ſuch 


8 


* The ftatute of Vincheſter, 13 Edw. 1. c. 1. is explained and 
enforced by ſeveral ſubſequent flatutes, wiz. 27 El. c. 13. 29 
. . $ Geo. 2. c. 16. 22 Geo 2. c. 24. 

| proceſs ; 
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proceſs ; or, if there ſhall happen to be no market-town 
within the hundred, then in ſome pariſh-church within the 
ſame hundred, immediately after divine ſervice, on the Sun- 
day next after his or their being ſerved with ſuch proceſs ; 
and he or they is and are hereby impowered and required to 
enter, or cauſe to be entered, an appearance in the ſaid ac- 
tion, and alſo defend the ſame for and on behalf of the in- 
habitants of the ſaid hundred, as he or they ſhall be ad- 
viſed. | „ 
The declaration muſt be againſt the inhabitants of the 
hundred generally; for if it is againſt any by name, and 
all are not named, it will be bad. R. 2 Keb. 126. 
The declaration need not recite the original at large, 
Reg. 1654. Mills 26. nor more of the ſtatute than is per- 


tinent to the action. 2 Ventr. 215. and muſt conclude 


contra formam flatuti, 1. e. the ſtatute of Minton, for contra 
formam ſtatutorum is bad, Yelv. 116. 


If the defendants plead, and there is an iſſue, the venire 


facias ſhall be awarded to the next hundred. Theſ. Brev. 
144. quer. for ſince the 24 Geo. 2. c. 18. /. 3. it ſeems the 
venire ſhould be awarded de corpore comitatus, except the 
hundred againſt which the action is brought. 

If judgment be given againſt the hundred, the ſheriff, &c. 
upon receipt of any writ of execution againſt any inhabitant, 
inſtead of ſerving the ſame, ſhall cauſe the ſame to be ſhewn. 
gratis to two juſtices of the county, riding, or diviſion, 
[whereof one to be of the quorum] who are to cauſe ſuch 
taxation and aſſeſſment to be made, and to be levied, ac- 
cording to the 27 Eliz. [viz. by the conſtables, &c. ratea- 
bly and proportionably, &c.] in which taxation and aſ- 
ſeſſment there ſhall be provided and included, over and 


above what the coſts and damages recovered by the plaintiff 


in ſuch action ſhall amount to, all ſuch juſt and neceſſary. 
expences which the high conſtable of the hundred hath been 
at in defending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon due 
notice for that purpoſe given him ; and the money, ſo to be 
levied, to be paid over by ſuch conſtable, c. within ten 
days after collection, to the ſheriff of the county, to the uſe 
of the plaintiff in ſuch action, for ſo much as his coſts and 
damages recovered ſhall amount unto, and to the uſe of 
the ſaid high conſtable, for ſo much as his expences in de- 
fending the ſaid action ſhall amount to, of which he ſhall 
give an account, and make proof thereof upon oath, to the 
| ſatisfaction 
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tiff is nonſuited, c. and becomes, or his ſureties in the 
bond become, inſelvent. | 
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expences, have no further allowance, toward paying an at- 


8 Geo. 2. c. 16. /. 4» 


Of Proceeding againſt Hundredors. 


ſatisfaction of the ſaid juſtices, before any taxation ſhall be 
made for reimburſing ſuch high conſtable, and ſhall, in ſuch 


torney to defend the ſaid action, than what ſuch attorney's 
bill ſhall be taxed at by the proper officer of that court 
where the action ſhall be brought, which the ſaid high 
conſtable ſhall cauſe to be taxed for that purpoſe. Stat. 


The 7th 42. of the above act provides in what manner the 
conſtable ſhall be reimburſed his expences in caſe the plain- 


Of 


1 2 1 
Of Cjectment. 


Of the Action of Ejectment. 


HE action of ejedment is a mixed action, in which a 
leſſee for years ſhall recover his term, and alſo his 

damages. 5 Co. 105. 9 Co. 77. and is almoſt the only 
remedy in practice for recovering land wrongfully withheld, 
Bur. 4 pt. 667. For it is real in reſpect of the lands, and 
perſonal in reſpect of the damages and Cots, Per Holt, ch. j. 
Comb. 250. | : 

Real actions required ſo much nicety and exaQneſs, and 
were attended, in old times, with ſo much trouble and ex- 
pence, that the remedy by ejedment was contrived to ſup- 
ply ſeveral defects which attended the bringing them; for 
in real actions the demandant could not recover any damages, 
only his poſſeſſion; and if he was barred in one action, he 
could not regularly bring another. 6 Co. 7. Ferrar's caſe. 

The concluding a man by one action being often found 
ſo prejudicial to his right, that the manner of forming a 


term for years, and the leſſee's bringing an ejectment to re- 


cover his term, and thereby to aſſert the title of his leſſor, 
was found out, and was firſt introduced in the 14 Hen. 7. * 
| [before which time the plaintiff in ejeciment only recovered 

damages for the turning him out of poſſeſſion, and did not 
recover his term in the premiſſes] for, till about that time, 
leaſes for years were but of very ſhort duration, and were 
generally defeated or determined before any intricate title 
could be decided; and were ſuch precarious poſſeſſions, with 
reſpect to the power that the owner of the freehold or in- 
heritance had over them, that every ſuch leſſee was looked 
upon only as his bailiff or ſteward ; and therefore, if ouſted 
by a ſtranger, could only have recovered damages for the 
loſs of this poſſeſſion ; or if turned out by his leſſor, could 
only ſeek remedy from his covenants. =. 

But as, about this time of Henry 7. leaſes for long terms 
began to creep into uſe, the leſſees whereof, when moleſted, 
uſed to go, in order to ſecure themſelves, into equity, 
againſt their leſſors, for a ſpecifick performance; and againſt 
ſtrangers, to have perpetual injunctions to quiet their poſ- 
ſeſſions, which, as it drew conſiderable buſineſs into the 
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Of the Action of Ejectment. 


courts of equity, was probably one reaſon which induced 


the courts of law to come to a reſolution to give judgment, 
that the leſſee in ejectment ſhould recover pg 7 of the land 
itſelf, by the proceſs of an habere facias poſſeſſionem ; ſo that the 
object of the action became entirely changed; for, as the- 
plaintiff recovered the ferm itſelf, he had nominal damages 
only for the ouſter, but not the meſue profits; whereas, by 


the old writ of ejectment, he recovered nothing but damages 


for the ouſter, the meaſure whereof were the meſne profits of 


the eſtate accruing to the ejector ſince the time of the 


ouſter.” 
The above reſolution of the courts brought on a new 


method of trial unknown to the common law. For now it 


became uſual for a man that had a right of entry into any 


Jands to enter thereon and ſeal leaſes; and then the perſon 
that next came on the freehold, anims peſſidendi, was ac- 


counted an ejector of the leſſee; by which means any man 


might be turned out of poſſeſſion; becauſe the leſſee in 
ejectment would recover his term without any notice to the 
tenant in poſſeſſion; ſo that the courts of law, to remedy 
this inconvenience and injuſtice, made it a ſtanding rule, 
that no plaintiff ſhould proceed in ejectment to recover his 
lands againſt ſuch a feigned ejector, without delivering the 
tenant in poſſeſſion a declaration, and making him an ejec- 
tor and proper defendant if he pleaſed. | 

This rule of court became abſolutely neceſſary upon the 
alteration of the object of the action of ejectment, which 
was now in rem; for otherwiſe the court would have been in- 
ſtrumental in doing an injury to a third perſon ; becauſe a 
declaration might otherwiſe be delivered to a ſtranger, a 
feint defence be made, and a verdict, judgment, and execu- 
tion thereon obtained, whereby the tenant would have been 
ouſted, without notice of any proceedings againſt him. 

Upon this notice to the tenant in poffe ien, and affrdavit 


thereof made, it was uſual for the tenant in poſſeflion to 


move the court, thar, as the title of the land belonged to 
him, he might defend the ſuit in the caſual ejector's name; 
which the court, upon an fidavit of that matter, uſed to 
grant; and that the ſuit ſhould be carried on in the caſual 
ejecor's name, the tenant in poſſeſſion ſaving him harmleſs ; 
and then the caſual ejector was not permitted to releaſe er- 


rors in prejudice of the tenant in poſſeſſion; fince the ſuit 
was carried on in his name by rule of court; and the pro- 


ceſs for coſts was taken out againſt the caſual ejector, who 
| was 
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Of the Action of Ejectment. 
was obliged to reſort to the tenant in poſſeſſion to recover 
back the ſame, and put his bond of indemnification in ſuit 
upon his refuſal to pay them. Sty/. 468. 1 Keb. 705 


740. 


/ "Allo ſuch leaſes were actually to be ſcaled and delivered, 


otherwiſe the plaintiff could maintain no title to the term, 
and were alſo obliged to be ſealed on the land itſelf, other- 
wiſe it amounted to maintenance by the old law, to convey 
a title to any one, when the grantor himſelf was not in poſ- 
ſeſſion. _* Ive... . | | 

But at this qay there is regularly no neceſſity of ſealing 
and delivering leaſes on the lands, where there is an actual 
tenant or occupier of the lands, a much more expeditious 
and eaſy method of pfoceeding in ejed ment having been 
invented by lord chief juſtice Rolle, [who ſat in the upper 
bench ſo called during the exile of king Charles the ſecond] 
and followed ever ſince by the courts; 

I have ſaid thus much of the action of ejedZment, and the 
old method. of proceeding therein, that the practiſer and 
ſtudent may the better underſtand the modern pradiice relating 
thereto, and the reaſons on which it is founded, 

The new method of proceeding in ejedtment entirely de- 


pends on a ftring of legal fiftions ; no actual leaſe is made, 


no actual entry by the plaintiff, no actual eaſter by the de- 
fendant, but all are merely ideal, for the ſole purpoſe of 
trying the title. To this end, in the proceedings, a leaſe 


for a term of years is ſtated to have been made by bim who 
claims title to the plaintiff, who is generally an ideal fictitious 
perſon who has no exiſtence, though it ought to be a real 
perſon, In 'th's proceeding, which is the declaration, for 
there is no other proceſs in this action, it is alſo ſtated, 
that the Ie, in conſequence of. the demiſe to him made, 
entered into the premiſſes; and that the defendant, who is 


alſo now another ideal fictitious perſon, and who is called 
the caſual egjeflor, afterwards entered thereon and ouſted the 
plaifitzff,-for which ouſter the plaintiff brings this action. 
Under this declaration is written a notice, ſuppoſed to be 


written by this c,. ejeffor, directed to the tenant in poſe, 


ſeſſion of the premiſſes; in which notice the caſual ejeclor in- 

forms the tenant of the action brought by the leſſee, and af- 

ſures him, that as he, the caſual ejector, has no title at all 

to the premiſſes, he ſhall make no defence; and therefore he 

adviſes the-renant to appear in court at a certain time, and 
Yor. II. | 8 
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1 


defend his own title, otherwiſe he, the caſual ejeckor, will 


ſuffer judgment to be had againſt him, by which the aual 


tenant will inevitably be turned out of poſſeſſion, 


Phe declaration is then ſerved on the tenant in poſſeſſion, 
with this friendly caution annexed to it, who has then an 


opportunity of defending his title, which if he omits to do 


in a limited time, he is ſuppoſed to have no right at all; 


and, upon judgment being had againſt the caſual cjector, the 
real tenant will be turned out of poſſeſſion by the ſheriff. 
But if the tenant applies to be made a defendant, it is al- 


lowed him upon this condition, that he enter into a rule 


of court to confeſs at the trial of the cauſe three of the four 


requiſites for the maintenance of the plaintiff's action, viz. 
the leaſe of the leſſor, the entry of the plaintiff, and the oer 


by the tenant himſelf, who is now made defendant inſtead of 


the caſual ejector; which requiſites, as they are wholly fic- 


titious, ſhould the defendant put the plaintiff to prove, he 
muſt of courſe be non- ſuited at the tiial for want of evidence; 


but by ſuch ſtipulated confeſſion of leaſe, entry and ouſter, the 


trial will ſtand upon the merits of the title only. 

Upon this rule being entered into, the declaration is now 
altered by inſerting the name of the tenant inſtead of the 
fictitious name of the caſual ejector; and the cauſe goes to 


trial under the name of the fifitious leſſee on the demiſe of 


A. B. (the leſſor or perſon claiming title) againſt C. D. (the 
now defendant) and therein the leſſor is bound to make out 
his title to the premiſſes, otherwiſe his nominal leſſee can- 
not obtain judgment to have poſſeſſion of the land for the 


term ſuppoſed to be granted. But if he makes out his title 
in a ſatisfactory manner, the judgment is given for the ns- 


minal plaintiff, and a writ of poſſeſſion goes in his name to 
the ſheriff to deliver poſſeſſion. But if the now defendant 


fails to appear at the trial, and to confeſs leaſe, entry and 
ouſter, the nominal plaintiff muſt indeed be there nonſuited 
for want of proving theſe requiſites ; but judgment will ne- 


vertheleſs, in the end, be entered for him againſt the ca/ual 
ejeclor; for the condition on which the tenant was admitted 
defendant is broken; and therefore the plaintif is put again 
in the fame ſituation as.if he never had appearcd at all ; the 
conſequence of which we have ſeen would have been en- 
tered for the plaintiff; and the tenant would have been turned 


out of poſſeſſion; the ſame proceſs therefore as would have 
been had, provided no conditional rule bad been: made, 
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the attornies themſelves, who may 
. declarations in ejeciment, with blanks, of the law ſtationers: 
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For what an Ejectment lies. 


HE acdion of «jedment lies in B. R. by bill, and by 


1 original; but in C. B. by original only. 


As declarations in ejediment are py made out by 
uy common forms of 


it will be neceſlary to ſhew for what an «jefment may be 


maintained. 


It lies of a manor, meſſuage, ſo many acres of land, of 


8 meadow, of paſture, of wood, &c. 11 Co. 55. 


Of a houſe: Cro. Fac. 654. Ney 37. 3 Lev. 97. Palm, 


337. Hard. 76. 
Of a chamber in the ſecond ſtory of ſuch a houſe. 3 Leon. 


210. Ney 109. Hard. 57. Of part of an houſe, Stra. 
695. TY 
Of a certain place called the veſtry in D. 3 Lev. 96. 
Of a rectory ; of a chappel. Latch. 62. and may be de- 
manded by the name of a meſſuage. Salk. 256. Styl. 101. 


Of a cottage. 1 Lev. 58. Cro. El. 818. Of a ſtable. 


1 Lev. 58. 1 
Of a college, and of an orchard. Ney 37. Cro. El. 118. 
$54. 1 Rol. Rep. 55. Cro. Fac. 655. Palm. 337. Hard. 
$9, $7. - Cre. Gar. 55 x 
Of a garden. 1 Lev. 58. Godb. 6, , 
Of a boilery of ſalt. 1 Lev. 114. . | 
Of a coal-mine. Cre. Fac. 150. Ney 121. and in Dur- 
ham, of mines of coals, though not ſaid how many, Af- 


* 


firmed in error; the precedents for coal- mines being ſo in 


that county, Carth. 227. 4 Mod. 143. Comb. 201, 1 


Show. 364. Salk. 255. c a 
Of land, and a coal- mine in the ſame- land. Cre, 


Fac. 21. 


For a pool, or ſtanding water. Yelv. 143. 1 Infl.5. 
Reg. 227. And for a ſtream, or running water, 1 nt. 5. 


ſed court. Yelv. 143. for it ought to be of ſo many acres of 
land covered with water. = 
For a beaſt-gate. Stra. 1084. Andr. 106. 


For ſo many acres of herbage. Hard. 303. 4 
For a firſt mowing... Cro, Car. 32. „ 
For a hop-yard. Palm. 337. 2 oath 2 Tens 
Of a cloſe called D. containing three acres of land. Cre. 


o 


Jas. 435. Palm. 102." . . 5+. _ 
S So fr a parcel of a highway, and though it be built 


* 
P 


upon, it ſhall be demanded às land. Bull. Ni. Pri. 9. 


For twenty acres of furze and heath, :*Cfo. Fac. 179. 1 
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For what an Ejectment lies. 


For fifty acres of furze and heath, and fifty acres of moor 
and marſh, Burr. 4 pt. 2672. | 
For an alder car in Norfolk. Str. 1063. 
For ten acres of wood, and ten acres of underwood, 2 
Rol. Rep. 482. 5 
Fot common of paſture. Stra. 71. 


For the paſture of one hundred ſheep. Hard. 58. Dalis 
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, For. four mills, without ſpecifying wood or water-mills, 
for ten acres of » Cro. El. 339. 

For a piece of land called B. or a cloſe of land called B. 


Cro. Jac. 435. 3 Lev. 97. | 

For a meſiuage or burgage ; for they are Tynonimous in a 
borough. R. Hard. 173. = ee 

For a meſſuage or tenement called the Black Swan, 3 Med. 
238. 1 Sid. 295. becauſe certain enough for the ſheriff to 

deliver poſſeſſion, 5 

So an ejectment lies for tythes; for although tythes are 
eſteemed part of the incorporeal inheritance, and by the 
common law were only of eccleſiaſtical conuſance, yet, 
being in the hands of lay-proprietors, are now conſidered as 
a temporal eſtate ; for, by 32 H. 8. c. 7. it is provided, 
that every “ lay-perſon having any eſtate of inheritance, 
freehold, right, term, or intereſt, in tythes; and being 
thereof diſſeiſed, ouſted, wronged, or otherwiſe kept from 
the ſame, ſhall have his remedy, in the courts of law, for 
them, in like manner as for lands ; and hence it is, that an 
ejectment lies for tythes, Vide Cro. Car. 301. Jones 321. 
Ld. Raym. 789. | 

An ejeAment lies for a refory, becauſe a rectory conſiſts 
of a church, glebe lands and tythes. Latch. 62. 

It was formerly held, that ejectment did not lie for a 
chapel, becauſe it was res ſacra, which was not demiſeable ; 
but now, ſince they are become Jay-inheritances, they are 
recoverable in ejectment, as other lay- eſtates; but it muſt 
be demanded by the name of a meſſuage, or it is not formal. 
11 Co. 25. Style 101. Doc. Plac. 191. Salk. 256. pl. 7. 
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* 'This remedy the ſtatute is given only to /ay impropriators; 
therefore the act of parliament leaves piritaal perſons to purſue 
their old remedy in the ſpiritual court. Ce. Lit. 159. Dyer 
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Ot Ejenment. 


For what an Ejectment lies. 


But ſee 2 Stra. 914. 2 Barnard, K. B. 27. which ſeems 


contra. 


I Wil. 14. | 

Brut an ejectment does not lie for a tenement. 2 Stra. 834 
© "Barnard, X. B. 155. being too indefinite a term. 
Nor for pannage, becauſe this is no more than the fruit 
which falls from trees, which the ſwine have a right to feed 
on, and is not a part of the ſoil, as the herbage is. Lev, 


2222. Sd. 416. S. C. adjudged. 


Nor for a rent or common appendant. Cro. Car. 292, 
Cro. Fac. 146. . 1 In}t. g. a. ſed vide Stra. 71. 

Nor of a fiſhery in ſuch a river. C yo. Car. 492, Cre. 
Fac. 146. | | | 

Nor of a croft. Style 30. But ſee 1 Lev. 58. 

Nor of a kitchen. Noy 409. Nor of a cloſe without ſpe- 
Cifying it. Godb. 53. 11 X. 55. Bridg. 56, 1 Koll. 
Rep. 55. | | DG 

Nor of arable or paſture land, without ſhewing how much 
of one, or how much of the other. Briag. 56. Hard. 
133: Pan. 102. 3 Lev. 97. Salk. 254. 

Nor for a rod of land. Cro. El. 339. | 

Nor of the fourth part of a meadyw, without ſhewing 
how many acres the meadow contains. I Lev. 213. 

An ejectment for a meſſuage or tenement, without other 
deſcription, bad for incertainty, Cro. El. 186. 3 Leon. 
228. Pop. 197, 203. Ney 86. Cro. Fac. 125. Stzle 


364. 1 Sid. 295. Cro. El. 116, March 96. 2 Kel. 


Abr. 80. 

So an ej-Ament for 100 acres of waſte, or for an hundred 
acres of mountain, is bad for incertainty. Pam. 100. 
Hard. 57. Salk: 255. 1 Show. 338. 

In ejectment for an entirety, a moicty may be recovered. 

Ejectment for five cloſes of land, arable. and paſture, 
called lang furlongs, containing ten acres,” held ill; for the 
plaintiff ought to have ſhewn how many acres of arable 
land, and how many acres of paſture, diſtinctly, fo as the 
ſheriff might certainly know what to deliver upon the havere 
facias paelſeſſionem.  Carth, 204. Cro. Car. 573, 471. 
Hard. 59. Salk. 254. 1 Show. 338. 4 Mod. 42, 97 
Comp.41g98.-- © | : 


Ejectment for a houſe, ten acres of land, and twenty 


acies of meadow by the name of a houle, and ten acres of 


meadow, 


Ejectment lies for a prebendal ſtall after collation to it. | 
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For what an Ejectment lies. 


meadow. Verdict for plaintiff, but judgment arreſted for 


repugnancy and incertainty. Yelv. 166. 4 Ney 143. 

| FieQment for a manor ſhould deſcribe the quantity and 
ſpecies of land contained therein. Hetl. 146. Latch. 61. 
Lit. Rep. 301. gy. | 

So an ejectment for all and all manner of tythes in D. 
without ſaying or giving any other deſcription of the nature 
and quality of the tythes, held naught. 11 Rep. 25. Mor 
837. pl. 1130. 1 Roll. Rep. 68. Palm. 101. Andr. 107. 

Ejectment does not lie where no certainty appears, 
whereof the ſheriff can deliver poſſeſſion. Mar. 96. 

But it ſeems ſufficient if ſo much certainty appears, upon 
which the ſheriff can deliver poſſeſſion, as ejectment for a 
parcel of land called B. or a cloſe called B. Cro. Jac. 43s. 
3 Lev. 97. or a tenement called the Black Swan, &c. 

An ejectment does not lie for a rent, or other things that 
lie merely in grant, becauſe theſe, being incorporeal things, 
are in their nature inviſible, gue neque tangi nec videri poſ- 
ſunt ; and therefore not in their nature capable of being de- 
livered in execution. Co. Lit, 9. a. | 
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1e Ot Ejetiment, 
Of the Demiſe. 


3 Ps E declaration in ejectment muſt ſhew a good demiſe, 
Yelp. 166. 

And if-it is of tythes, it ought to fay, chat the leſſor 4 
miſed by deed. Cro. Jac. 613. 

Alſo the leſſor of the plaintiff muſt have a right. of entry 
when this action i is brought. And by the ſtatute of limita- 
tions, 21 Fac. I. c. 16. none ſhall. make an entry into 
tands, but within twenty years after their right or title 
which ſhall firſt deſcend or accrue to them; but this act 
bath the uſual ſavings for infants, feme coverts, Cc. 

The demje in the declaration muſt be laid after the title 
accrues, otherwiſe the plaintiff will be nonſuited; and the 
plaintiff muſt lay the commencement of his ſuppoſed leaſe 

ba” 5 been precedent to the ejectment by the defendant, 
I Sid. 

If there be faecal leſfors, and it is laid in the declaration 
that they demiſed, you muſt ſhew ſuch a title in them, that 
they could demiſe. the whole. Cro. Fac. 166. 

"4 In ejectment, on the demiſe of an heir by deſcent, the 
n was laid on the day his anceftor died, and held to be 
well enough. 3 Ni. 274. 

If leſſors of plaintiff are tenants in common, there ought to 
be a different count on the demiſe of each tenant in cammon; 
or they may join in a leaſe [and if there'are many it is the 
better way] to a third perſon ; and that leſſee make a leaſe 
to try the title. For tenants in commen cannot make a joint 
leaſe. 2 Will. 232. 

So if there are ſeveral coheirs, each muſt make a leaſe. 

But joint- tenants are ſeized per my et per tout; and therefore 
each may be ſaid to demiſe the whole. 

So of coperceners, for they ſtand on the ſame foundation, 
Vide Bull, Ni. Pri. 167. 

| Where a corporation aggregate is leſſor of the plaintiff, 
they muſt give a letter of attorney to ſome perſon to enter 
and ſeal a leaſe on the land; and therefore the plaintiff ought 
in ſuch caſe to declare upon @ demiſe by deed; for they can- 
not enter and demiſe upon the land as natural perſons can, 
though this will be aided after verdict. Carth. 390. 

But a demiſe of a corporation in ejectment was held to 
be good, without mentiqning that it was by died. Ld. Raym. 
136. 

lf traſſees of a charĩty want to bring ejectment, the truftres, 


at the time of bringing the ejedtment, ſhould be the _ 
C 


Of the Demiſe. 


of the plaintiff ; but beſides the count on their demiſe, there 
ſhould be another on the demiſe of the leſſors (tru/flees) in 
the leaſe ; another on the demiſe of all the then truſtees, if 
more than were the leſſors in the leaſe; and another on the 
demiſe of the receiver of the charity. 

If the leſſor of the plaintiff be an infant, the demiſe 
| ſhould be ſtated to be by deed, and alſo rendering rent; 
though there is no occaſion in fuch caſe for a real leaſe. 

So upon the demiſe of a maſter and fellows of a college, 
dean, and chapter of a cathedral, maſter or guardian of an 
| hoſpital, parſon, vicar, or other eccleſiaſtical perſon, of 
any lands, &c. the declaration ſhould ſtate, that there was 

a rent reſerved, &c, purſuant to the ſtat. 13 EL c. 10. X. 
2 129 

The form of a declaration in ejectment on a ſingle demiſe 
by bill in B. R. is as follows: 


Hilary _ in the 20h pos of king George the third, 
Stormont and Way. 


MAiddleſex, to wit. Jobn Den complains of Richard Fen be- 
ing in the cuſtody of the marthal of the Marſbal- 

fea of our ſovereign Jord the king, before the 

king himſelf. For that .whereas William Smith, 

eſquire, bn the fifth day of '/anuary, in the nine- 


teenth year of. the reign of our ſorereign lord 


George, the now king "of Great Britain, &c. at 

Meſiminſter, in the county of Middleſex, had a 
miſed, granted, and to farm let to the ſaid John 
Den, four meſſuages, four barns, four flavles, fifty 
acres of land, fifty acres of arable land, fifty acres of 
paſture land, twenty acres of wood, and twenty acres 
of underwa:d ¶ ſo deſcribe the parcels according to 
the caſe] with the appurtenances, ſituate, lying 
and being in the pariſh of Saint Mary, [/lington, 
ſthe vill or town where the premiſſes lie] in the 
county aforefaid, to have and. to hold the ſaid pre- 


miſſes, with the appurtenances, from the ſaid fifth 


day of Zanuary, in the year aforeſaid, for and 
unto the full end and term of five years ' thence 
next enſuing, and fully to be compleat and ended ; 

by virtue of which ſaid demiſe, he the ſaid John 


: Den entered into the ſaid premiſſes, with the ap- 
purtenances, 
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Of the Declaration in Ejectment. 


purtenances, and was poſſeſſed thereof, until the 
ſaid Richard Fen afterwards, to wit, on the tenth 
day of January, in the nineteenth year aforeſaid, 
with force and arms, Sc. entered on the pre- 
miſſes aforeſaid, with the appurtenances, in the 
poſſeſſion of the ſaid John Den, and then and there 
ejected, drove out, and amoved the faid John Den 
from his ſaid farm; his ſaid term therein not 
being yet ended: and him the ſaid Fohn Den, fo 
ejected, drove out and amoved, hath kept out, 
and ftill doth keep from his poſſeſſion thereof, 
and other 'injuries to him then and there did, 
againſt the peace of our ſaid lord the king, and 
to the damage of the ſaid John Den of ten. pounds, 
and therefore he brings ſuit, Sc. 5 


A. B. attorney for the plaintiff. 
— for the defendant. 


John Dee, 
Pledges to proſecute, and 
. Rihard Roe. 


Spa ſubſcribe the notice, the form of which ſee here- 
after. | e 


is as follows: 


Hilary Term, in the 20th year of the reigm of king George the 
| third. - | 


Aiddleſex. Richard Fen, late of the pariſh of St. Mary, I 
lington, yeoman, was attached to anſwer oh 
Den of a plea, wherefore with force and arms he 
entered into four meſſuages, four barns, c. with 
the appurtenances, in the pariſh of St. Mary, J- 
lington, which William Smith, eſquire, demiſed to 

the ſaid John Den for a term which is not yet ex- 

pired, and ejected him from his ſaid farm, and 

other wrongs to him did, to the great damage of 


the ſaid Fohn, and againſt the peace of our ſaid 


ſovereign lord the king. And whereupon the ſaid 


John Den, by William Lyon, his attorney, com- 
plains, that whereas the ſaid William Smith, on the 


fir/t day of March, in the nineteenth year of the 2 
R | | 20 0 


The form of a declaration on a ſingle demiſe by original 


fc 


. 


5 i ot Ejetment. We; 


of the Deckerstibir in Ejectment. 


of our preſent ſovereign lord the king, at Ve- 
minſter, in the ſaid county of Midaleſex, had de- 
miſed to the faid John Den the ſaid tenements, with 
the appurtenances, to have and to hold to the ſaid 
John Den, and his aſſigns, the aforeſaid tenements, 
with the appurtenances, from the ſaid firſt day of 
March, in the year aforeſaid, unto the Full end 
and term of five years thence next enſuing, and 
fully to be compleat and ended: by virtue of 
which ſaid demiſe, the ſaid John Den entered into 
the ſaid tenements, with the appurtenances, and x 
was poſſeſſed thereof; and the ſaid John Den, 
being ſo poſſeſſed thereof, he the ſaid Richard 
Pen afterwards, to wit, on the ſecond day of 
March, in the year aforeſaid, with force and arms, 
Sc. entered into and upon the ſaid tenements, 
with the appurtenances, which the ſaid William 
Smith had demiſed to the ſaid John Den as afore- 
ſaid, for the term aforeſaid, which is not yet ex 
pired, and ejected the ſaid John Den from his ſaid 
farm, and other wrongs to him then and there 
did, to the great damage of the ſad John Den, 
and againſt the peace of our ſaid ſovereign lord 
the king; whereupon the ſaid 7% Den ſaith, that 
he is injured, and hath damage to the value of 
201. and therefore he brings ſuit, Ec, ; 
For other forms of- . ſee the various 8 of 
entries. 
The notice to be written under the declaration- is in the 
following form: «DEP 
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To Mr. John Bull. 


I am informed, that you are in poſſeſſion, or claim 
title to the premiſſes, in this declaration of ejectment 
mentioned, or to ſome part thereof; and 1 being 
ſued in this action as a caſual cjector, and havin 
no claim or title to the. ſame piemilices, do 2dviſe 
you to appear on the firit wa of next Eaſſer term, in 

his majeity's court of K:ng's Bench [or Common Pleas, 
as the caſe is] at /Yeeminfter, by ſome attorney of 
that court; and then and there, by rule of the fame 
court, to cauſe yourſelf to be made defendant in 


my Read, otherwiic 1 {hall ſuffer judgment to be 
entere 


Wr ” "ye 11 0) 7" 
g 2 * , $ 
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by 
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entered againſt me, and you will be turned out of 


poſſeſſion. 


The 1/ day of Febru- 


Your loving friend, 
_ ary, 1780, DO Richard Fen, 


The notice in ejectment was to appear on the eſoign-day 
of the term, and held ill; for it ſhould be to appear the 
firſt day in full term, which is the firſt day in term. Stra. 


1049. | | 
B. R. C 

If the premiſes lie in Lon- The ſame in this court. 
don or Middleſex, make the | 
notice to appear on the fir 
day of the next term to that 
of which the declaration is 
entitled ; otherwiſe, if made- 
generally, the tenant will 
have the whole of the next 
term to appear in. 7 | Ty 

But if the premiſſes lie in The notice may be either 
any other county, the notice for the beginning of the 
ſhould be to appear the next next term, or the next term 
term generally. generally: | 

As many copies of the declaration muſt be made out on 
treble penny ſtamped paper, as there are tenants in poſſeſ- 
ſion of the premiſſes which the plaintiff claims; and each 
declaration muſt be perſonally ſerved on the tenant, or his 


wife, before the e/oign-day of the term wherein he is to ap- 


pear, otherwiſe the plaintiff cannot have judgment till the 
term following. And the notice muſt be read over on the 
delivery, and fully explained, | 
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Of the Delivery of the Declaration in Eject- 


ment. 


Copy of the declaration, and notice thereon, muſt be 
A delivered perſonally to the tenant or his wife, to whom, 
at the time of delivery, the notice ſnould be read over, or 
an account given of the contents and meaning thereof. 


And a delivery to his ſon, daughter, or ſervant, he being 


abroad, or out of the way, is not a good delivery, unleſs it 
evidently appears to the court, that ſuch declaration and no- 
tice came to his hands before the eſſoign- day of the term; 
and that on receipt thereof he very well underſtood the con- 
tents and meaning of the notice; and in ſuch caſe it has 
been held a good delivery. Salk. 225. pl. 5. 
The tenant in poſſeſhon acknowledged the receipt of a 
declaration in ejectment on a Sunday, which, before the 


efſeign-day, had been delivered to his daughter, and ſhe made 


acquainted of the contents. 2 Barnes 148. But 3g. for a 
declaration in ejettment is in the nature of proceſs, and no 
proceſs ſhall be ſerved on a Sunday, by the ſtat. 29 Car. 2. 
c. 7. f. 6. Though the delivery of- a declaration, in another 
action, on a Sunday, had been held good; but that is not 


proceſs, 


Upon affidavit that they had tendered a declaration in 
ejetment, and that the ſervants refuſed to call their maſter, 


or receive it, faying, they had orders to take no papers; 
it was ordered, that leaving it at the houſe ſhould be ſuf- 
ficient, Stra. 575 | 

The declaration was tendered to the tenant in poſſeſſion, 
Who refuſed it ; whereupon it was left on the floor in his 
preſence ; and he entering into a parlour, and ſhutting the 


door, the perſon who fo tendered and left the declaration, 


read the notice aloud, fo that the tenant might hear it; and 
this was held good ſervice. I | 

The tenant ſecreted himſelf in the houſe, ſo that he 
could not be perſonally ferved ; whereupon, on motion for 
a rule to ſhew cauſe why ſervice of it on the ſervant ſhould 
not be good, the court ordered the rule to be ſerved in that 
manner, . | 

The wife of the tenant in poſſeſſion, on a perſon's knock- 
ing at the door of the houfe in order to ſerve the declara- 
tion, opened a wicket in the door, and looked through it, 
and was then acquainted with the contents of the declara- 
tion, and the Engliſh ſubſcription was read to her; and 


immediately after, and before the declaration could be — 
| dere 
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Of the Delivery of the Declaration in Eject. 
ment. EPO, | 


dered to her, ſhe ſhut the wicket ; whereupon the declara- 


tjon was fixed upon the door, as by affidavit appeared ; and 
it was ſworn, that the tenant in poſleſſion afterwards ac- 


knowledged the receipt of the declaration on the day it was 
tendered to his wife and fixed upon the door ; the ſervice 


was held inſufficient, becauſe the tenant's. acknowledgment 
that he received the declaration is not enough. An actual 
delivery, or tender, and refuſal, ought either to be proved 
or confeſſed. Barnes 171. 

On motion for judgment, upon an affidavit, that tenant 
in poſſeſſion refuſed to. accept the declaration when tendered 
to him; that be was acquainted with .the contents; and 
that he brought a gun, and ſwore he would ſhoot the per- 
ſon who tendered the declaration, if he did not get off his 
land ; whereupon the declaration was Jaid down on the 
eround i in the preſence of defendant and his man, whom de- 
tendant ordered not to take it up. The court were of 
opinion, that theſe circumſtances amounted to good ſervice, 
and made a rule for judgment. Per cur. It is the ſame 
thing as a continual claim, where the party comes as near 
the land as he can to make his claim, for fear of his life. 
Barnes 174. 

The affidavit of ſervice of declaration was, that deponent 
did ſerve the wives of A. and B. who, or one of them, are 
tenants in poſſeſſion, &c. the c6urt refuſed to make a rule 
for judgment; the affidavit is defective. bid. 

On motion for judgment againſt the caſual ejector, upon 
an affidavit, that the declaration was tendered to the wife 
of the tenant in poſſeſſion, who. refuſed to open the door of 
the houſe, but looked out, of a parlour window, and was 
acquainted with the contents; and the ſubſcription was 
read to her, after which ſhe refuſing to accept the declara- 


tion, it was put in at the window to her. The ſervice was 


held ſufficient. Barnes 178. 
The declaration was tendered to the 1 of the tenant in 


poſſeſſion, upon the premiſſes; ſhe was acquainted with the 


contents thereof, and of the ſubſcription, through a win- 
dow, which fhe refuſed to open or receive the declaration; 
and thereupon the declaration was left upon the cutfide 
ledge of the window. The perſon who tendered the decla- 
ration wore, that he heard the woman's voice diſtinctly 
through the window, and was well affured ſhe heard what 


be ſaid, by the ana ſhe gave him; the fervice was hel 
ſufßcien t 
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Of the Delivery of the Declaration in Eject- 
| ment. 


ſufficient, and the common rule for judgment was made. 
Barnes 180. 

A declaration in ejectment ſerved on the church-wardens 
and overſeers of a pariſh, who rented a houſe for harbouring 
ſome of the pariſh poor, and did not otherwiſe occupy the 
houſe than by placing the poor in it, deemed ſufficient 
ſervice, and'a rule made for judgment, Barnes 181. 

The declaration was left with the father of the tenant in 
poſſeſſion, with the uſual ſubſcription, and he was ac- 
quainted with the contents; after which, and before the 
eſſoign-day, the tenant acknowledged the receipt of it. 
Held ſufficient. Barnes 176. 

Affidavit of ſervice of declaration on the wife of tenant 
in poſſeſſion, as ſhe informed deponent, and as he verily 
believes ; ; held ſufficient, Barnes 194. 

The tenant ſecreting himſelf, ſo that he could not be 
ſerved, the declaration was Jeliverdld to the daughter, 
who kept the houſe, and ſhe made acquainted with the 
contents. A rule was made for the tenant to ſhew cauſe, 
why ſuch. former ſervice ſhould not be deemed good. The 
rule to be ſerved on the daughter at the houſe. 

On affidavit, that one of the tenants is a lunatic, and 
that one C. lives with her, tranſacts her buſineſs, and has the 
ſole conduct thereof, and of her perfon, but would not 
permit the deponent to have acceſs to her, in order to ſerve 

her with the« declaration; whereupon, he delivered it to 
tne ſaid C. and a rule was made for the lunatic and C. both 
to ſhew cauſe, why ſuch ſervice ſhould not be good, and 
ſervice of the rule on the ſaid C. to be good. 

On affidavit, that the tenant abſconded to avoid being 
ſerved, and that ſhe came into the poſſeſſion ſurrep: itiouſlo, 
and of ſervice of the declaration on her fon, who is her fer- 
vant, manages her affairs, and lives in her family, a rule wa 
nada to ſhew cauſe, why ſuch ſervice ſhould not be good, 
and leaving a copy of the rule at her nuuic to be good ſer⸗ 

vice of the rule. ö 
Tae tenaut in peſſeſſion abſconded, and on affidavit 79 5 
thereof, the court ordered that ſervice af the declaration „ 
upon his nitce, the only manager of the houſe, and rett- s 
dent in it, and ſixing up another copy on the premiſes, frouvid 
be gocd ; and m. de 4 rule to ithew cauſe, why judgment 
ſnould not be entered up againſt the calual ejetiur, Aud 
ordered that fervice of this rule, on any periva n dne he, 
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and if no perſon there, then fixing the ſame on the door, 


ſhould be good ſervice thereof. Burr. 4 pt. 1116. 

The tenant was per ſonated at the time of ſervice, by 
another who accepted the ſervice in the name of the 
tenant; and the court made a rule to ſhew caufe, why it 
ſhould not be deemed good ſervice upon the tenant himſelf; 
and why judgment ſhould not be ſigned againſt the caſual 
ejector, in default of his appearing; and that leaving a 
copy of this rule at his houſe, with ſome . perſon there, or 
if no one to be met with, affixing it on the door, ſhould be 


good ſervice thereof. Which rule was made abſolute on a a 


proper affidavit. Burr. 4 pt. 1181. 


When the tenant is ſerved with the declaration, a copy | 


of the declaration muſt be made out on ſtamps,. to annex 

to an affidavit of ſervice of the declaration on the tenant, 

in order to move for judgment on default of the tenant's 

appearance, Which affidavit muſt be to the following 
effect: a Bo : 


In the King's Bench. | OW. . 
John Den, on the demiſe of William 
5 Smith, plaintiff, againſt 
( Richard Fen, defendant, 


A. B. of, &c. gentleman, maketh oath,” that he tnis 
deponent, did, on the day of laſt 
paſt, deliver to Mr. 7%n Bull, the tenant, in poſ- 
ſeſſion of the premiſes in the declaration hereunto 
annexed mentioned, or of ſome part thereof, a true 
copy of the ſaid declaration, and of the notice there- 


under written; and did at the ſame time inform 


him the ſaid Fohn Bull, that it was a declaration in 
ejectment; and that unleſs he appeared by ſome at- 
torney in this court, on the firſt day of this preſent 
Eafter term, and cauſe himſelf, by rule of court, to 
be made defendant, in the room of the caſual ejec- 


tor, Richard Fen, judgment would be entered againſt 


the caſual ejector by default; and that he the ſaid 
Jobn Bull would thereupon be turned out of poſ- 
ſeſſion, or words to that effect. 1 | 

A. B. 


| Sworn, Cc. | For | 
This affidavit mult be poſitive, that the tenant is tenant 


in poſſeſſion. | 
| | Of 
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N the following affidavit, and default of the tenant's. 
appearance, you move for judgment againſt the caſual 
ejector; which%ffidavit is delivered over to, the cler# the 
rules in B. R. or fecangary in C. B. when the motion is made 
to be filed; and then you draw up the rule; with the clerk 
of the rules in B. R. or ſecondary in C. 8B. e 


LD 
— 
88 — _ — 
e —— drhgdc 
e 


— bo ela... 


1 
Wit 
# #f 
1 
1 
. 
] f 
ö »* 
1 


If the premiſſes lie in Londen or Middleſex, and the notice 
be to appear the firſt day of the next term, move for this 
rule the beginning of the term, and then the tenant has four 
days incluſive nbxc after the motion to appear in “; but if 
the motion is made late in term, the court will not allow 
him more than one or two days; and will ſometimes order 
the tenant” ks appear immediately, ſo that the plaintiff may 
be able to give. notice of trial within the term. But if the 
motion- 1s not made before the laſt four days of the term, 
the tenant will then have, by the rule, until two days 
before the eſſoin day of the ſubſequent term, to appear. 
But if the notice be to appear generally, then the tenant 

hath the whole term to appear in. And if the tenements lie 
in any other county than Zondan or Middleſex, though the 
declaration be delivered before the eſſoin day of Eaſter or 
Michaelmas terms, yet the tenant has till four days before 
the next iſſuable term, i, e. either Trinity or Hilary, to ap- 

pear in C. B. till within four days excluſive, after the next 
iſſuable term. And if the premiſes are in one of the northern 
counties, or where the aſſizes are held but once a year, the 
tenant has till four days next after the end of the term, 
preceding the aſſizes, to appear. 5 wo 

The rule for judgment againft the caſual ejector, is drawn 

out in the following manner, in the reſpective courts : 


teh. _= 


— * 


* 7 2 


-  * Butin C. B. in ſuch caſe, by Reg. 32 Car. 2. The plaintiff 
ſhall take nothing by his motion for judgment, againſt the caſual 
cjefor, for default of appearance, unleſs the motion be made 
within one week next after the firſt day of every Michaetnas 
term, and every Eaſter term; and within four days after the 


hit day of every Hilary and Trinity tem. 
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or moving for Judgment againſt the caſual 


Ejector. 


The abe. for J againſt the 60 0 ge- is babe | 
out in the following manner in the n cui urts. 


In B. R. 


Saturday next, after eight days 


of the purification of the bleſ= © 
fed virgin Mary, in the 


twentieth year of the reign RT 
Tien, the ca- 
ſual ejector 


ling George the third, 
Den on then Unleſs John 


demiſe of | Bull, the tenant 
Smith, e/q. e in poſſeſſion of 


againſt the premiſes in 
Fen, * 2 queſtion, ſhall 


appear and plead to iſſue on 
Thurſday next, after the end 
of the term, let judgment be 


entered for the plaintiff, 


againſt the now defendant 
En, by default. And in the 


mean time proceedings to 
Ray, upon the motion of Mr, 


Bond. 


Let the rule be entered 


By the court. 


N 


. 


Hilary, the Sete of kg 
George the third. 


February, u pon 
the affidavit of 
Fohn Thomas, gent. ite is or- 


Den er} Twelfih day. of 


.dered, That unleſs 7% Bull, 


tenant in poſſeffion of che 


tenements in. queſtion, or 
any other perſon concerned 
in the title thereof, on Sa- 


turday next ſhall appear by 
an attorney of this court, 


who ſhall then forthwith re- 
ceive a declaration; and plead 
thereto the general iſfue, and 


conſent, to the common rule 
for confeſſing leaſe, entry, 


and ouſtef, upon the trial to 
be had. Let judgment againſt 
the caſual ejector be entered, 


and in the mean time pro- 


ceedings are to ſtay upon the 
motion of Mr. * 
Walker. > ; "iS 


"m * the court 


Putbergill 


C 


By Reg. Hil. 2 Geo. 2. in x C. B. No divteration. in eject- 
ment ſhall be taken or received by the ſecondary, unleſs 


ſigned by ſome ſerjeant at law, and delivered by himſelf io 


the ſecondary in open court. 


And by the ſame rule, the focondary ſhall, the morning 
next after the end of every term, and at all other times 
when required, fhew to any other perſon, who ſhall demand 
the ſame, his alphabetical papet of ejectments, moved or 
delivered into court in each term. 
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Y the 11 Geo. 2. e. 19. + 12: Tran, are obliged to give. 

notice to their landlords, of a declaration in ejectm ent 
being delivered, under pain of forfeiting three years improved 
or rack rent of the e ſo held and enjoyed by the 
tenant. 

And as the tenant in poſſeſſion could not be compelled 
to appear and enter into the common rule, to become de- 
fendant inſtead of the caſual ejector; ſo neither could the 
landlord. alone, without joining with the tenant, enter 
into ſuch rule, and be made ſole defendant. But to remedy 
this inconvenience, by ſect. 13. of the ſame ſtatute, it 
is enacted, That it may be lawful for the court where 
ſuch ejectment ſhall be brought, to ſuffer the landlord 8 
make himſelf defendant, by joining with the tenant, in 
caſe he ſhould appear; but in caſe ſuch tenant ſhall neglect 
or refuſe to appear, judgment ſhall be ſigned againſt. the 
caſual ejector, for want of ſuch appearance: but if the land- 
lord, Sc. of any part of the lands, Cc. for which ſuch 
ejectment was brought, ſhall deiire to appear by himſelf, 
and conſent to enter into the like rule, that by the courſe 

of the court, the tenant in poſſeſſion, in caſe he or ſhe 
had appeared, ought to have done; then the court, where 
ſuch ejectment {hall be brought, ſhall and may permit 
ſuch Javdlord ſo to do; and order a ſtay of execution 
upon ſuch, judgment, againft the.caſual ejector, until they 
| ſhall make further order therein,” 

Note: Under this act, no one but a landlord, can be made 
a defendant, Bull. Ni. Pri. O5. that ie, a perſori whio is in 
ſome degree of poſſeſnon, as in receiving rent, Oc. Suppl. 

10 Barnes 29. 

Therefore, where a man ied his eſtate to J. S. and 
the heir brought an ejectment againſt the tenant in poſ- 
ſeſſion, the court, on motion, held, that F. S. could not be 
made a defendant. Roe ex dem. Leake v. Doe. Mich. 
29 Geo. 2, C. B. In like manner a mortgagee, who had 
never received the rents, was refuſed to be admitted a de- 
fendant with the tenant. Jones ex dem. Woodward v. 
Williams, Tr: 15 Geo. 2. - | 

But a lord claiming by eſcheat, was admitted to defend, 
Burr. 4 pt. 1296. 

When the rule to plead is out, and no plea and rule left 
by the tenant, for which you muit ſearch all the judges 
books in B. R. if the ejectment is by 6; and if by origi- 
nal, the filazer's office; or if in C. B. the prothonetary's 
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164 Pk Gjeament. 
of appearing in Ejectment. 


plea- book; you ingroſs your declaration'on a double half. 
crown ſtamp; and on the roll draw up the rule againſt 
the caſual ejector, for judgment, - and then carry the ſame 


to the. clerk of the judgments in B. R. who, on producing the 


rule, will ſign the judgment, for which you, pay.3s. 6 d. 
or if in C. B. it muſt be carried to the prothenotery, who 


will ſign the judgment; and then you enter up the judg- 
ment by nil dicit on the roll, and chen take out an Nlere 


Facias poſſeſſionem. = 
Note : If judgment is Ganed againſt the caſual Fee, 


without the tenant of the premiſes coming in to defend, 
execution cannot be taken out to turn the tenant out of 
poſſeſſion, without leave of the court on motion; on which 
a rule to ſhew- cauſe will be granted. 

An attorney cannot appear for the tenant in poſſeſon in 
ejectment, by order of the landlord, Barnes 39. 

But if the tenant has refuſed to appear, and the landhrd, 
according to the 11 Geo. 2. c. 19. would wiſh: to defend, 


he muſt apply to the court for that purpoſe, on an affidavit 


of the tenant's. refuſal; and a copy of the rule for that pur- 
poſe, when obtained of the clerk of the rules in B. R. or ſe- 
condary in C. B. muſt be annexed to the plea and — 
rule. 

The affidavit of the tenant's refuſing to defend an . 
ment, in order to have the en n POL. 8 
as follows : 


In the King's ; 1 1 
sohn Den on the demiſe of 
Between 5 William Smith, plaintiff, and 


| Richard Fen, defendant. 
A. B. of, Sc. maketh oath, that he this deponent, 
did, on the day of laſt, by the di- 


rection of Thomas Hodgſon, eſquire, landlord of the 
premiſes in queſtion, in this cauſe apply to John 
Bull, tenant in poſſeſſion of the ſame premiſes, to 
know whether ſhe the ſaid John Bull would appear 
and become defendant in this cauſe ; or would per- 
mit the ſaid Thomas Hodgſon to defend his title to the 
faid premiſes, in the name of the ſaid ahn Bull; 
and this deponent, at the ſame time, ſhewed and 
offered to deliver to the ſaid Fohn Bull, a note, 
ſigned by the ſaid Thomas Hodgſon, whereby the ſaid 


Thomas Hodgſon promiſed to defend and keep 2 
aid 


Of enment. 265 
Of appearing in Ejectment. 


ſaid Fohn Bull of, from, and againſt all coſts and 
charges in this cauſe; and the ſaid Jobn Bull told 
this deponent, that he would not appear and become 
defendant in this cauſe, or any way concern himſelf 
therein. 3 AY | 
; / "0 A. B. 


Sworn, Oe. 

Upon this affidavit, the landlord- may appear and defend 
in like manner as the tenant might have done; and the 
method of appearing is as follows: | 

If the tenant or landlord appears, his attorney gets a blank 
conſent rule from a ftationer, unſtamped, or from the e- 
condary in C. B, then fills it up, making the tenant or land- 
lord defendant, inſtead of the caſual ejector, entitling the 
cauſe in the margin, and inſerting the premiſes, as deſcribed 
in the declaration, or ſuch part thereof as the party would 
wiſh to defend; then the attorney for the defendant ſigns 
his name at the bottom, leaving a blank ſpace for the plain- 
tiff's attorney to do the like, [for this is rather an agree- 
ment between the parties, than the rule itſelf, which is drawn 
out by the officer] and engroſſes the general. iſſue on ſtamp- 


ed paper, and 'afterwards annexes the ſame to the rule; 


ſand if there is a rule to admit the /andlord defendant, the 
tenant having refuſed, annex that alſo] then file common 
bail, if by bill in B. R. with the clerk of the common bails; and 
if by original in B. R. enter the appearance with the filazer, 
who will mark it; or if in C. B. enter appearance with the 
proper filazer, who will ſtamp the rule; which being done 
there, if the proceedings are in B. R. you carry and leave 
this rule, &c. at any of the judges chambers; or if in C. B. 
you carry and leave the ſame with the prothonetary, 
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166 St _ jettielit, | B. R, 


Of appearing in ; Fjectment. 
The form of the conſent rule in B. R. is as follows: | 


Aichaelmas term, in the th year of king George 
the third, 


ou 


| Addl :fex. Den, on the) Ar i is orde . by conſent of the 


attornies of both parties, that 
meſſuages, four | barns, | Fohn Bull {the tenant. or land- 
four ſtables, fifty acres of | lord, as the caſe is] be made de- 
Jand, fifty acres of ara- fendaut, in the ſtead of the now 
ble, fifty acres of paſture, | defendant Richard. Fen, and do 
twenty acres of wood, i appear forthwith at the ſuit of 
and twenty acres of un- the plaintiff, and file common bail, 
derwood, with the ap- | [if by original, leave out theſe 
purtenances, firuate in | words] and-reccive a declaration 
the pariſh of St. AZary, | in an action of treſpaſs and eject- 
Hington, in the county | ment, for the premiſes in queſtion 
of Middleſex. in this cauſe, and forthwith 


demiſe of Smith, of four 


J plead thereto, not guilty; and 


upon the trial of the iſſue, confeſs leaſe, entry, and ouſter, 
and inſiſt upon the title only; otherwiſe, let judgment be 
entered for the plaintiff, againſt the now defendant Richard 
Fen, by default; and if, upon the trial of the iſſue, the 
faid John Bull, * ſhall not confeſs leaſe, entry, and ouſter, 
whereby the plaintiff ſhall not be able further to proſecute 


Dis bil! [or if by or:ginal, his writ] againſt the ſaid John 


Bull, then no coſts ſhall be allowed for not proſecuting the 
fame; but the ſaid 7% Bull thall pay coſts to the plain- 
tiff in that caſe, to be taxed. And it is further ordered, 
that if upon the trial of the ſaid iſſue, a verdict ſhould be 
given for the ſaid 7% Bull, or it ſhall happen, that the _ 
tiff ſhall not further proſecute his ard bill [or writ], for any 
other cauſe than for not confeſling leaſe, entry, and ouſter, 
then the leſſor of the plaintiff, ſhall pay to the ſaid Jobn 
Bulli his coſts in that behalf to be adjudged 


By the court. 


©. P. for the leſſor of the plaintiff, 


J. A. for the defendant. 
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The form of the conſent rule in C. B. is as follows : 


Michaelmas term, in the twentieth year of king George 
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Middleſex, to wit. Den) It is ordered, by conſent, O. P. 
againſt Fen, for four meſ- | attorney for the. plaintiff, and 
ſuages, four barks, four J. M. attorney for John Bull, who 
ſtables, &c. with the ap- | claims title to the premiſes in 
purtenances, in the pa- \ queſtion, that the ſaid Fohn Bull 
riſh of St. Mary, Hiing- | ſhall be admitted defendant ; and 
tan, in the county of | that the ſaid Fohn Bull ſhall im- 
1 the demiſe | mediately appear by his ſaid at- 
of William Smith, ' ? torney, who ſhall receive a de- 
es 2 J claration, and plead thereto the 
general iſſue this term; and at the trial to be had 
thereon, ſhall appear in his proper perſon, or by his coun- 
ſel or attorney, and confeſs the leaſe, entry, and ouſter, of 
ſo much of the tenements ſpecified in the plaintiff's decla- : 
ration, as are in the poſſeſſion of the ſaid defendant, or his 
tenants, or any perſons claiming by or under his title; 
or that in default thereof, judgment ſhall be there- 
upon entered againſt the defendant Richard Fen, the caſual 
tjector; but proceedings ſhall be ſtayed againſt him, until 
default ſhall be made in any of the premiſſes: And by the 
like conſent, it is further ordered, that if, by reaſon of any 
ſuch default, the plaintiff ſhall happen no be nonſuited 
upon the trial, the ſaid Fohn Bull ſliall take notice thereof, 
but ſhall thereupon pay to the plaintiff, coſts to be taxed 
by the prothonotary. And it is further ordered, that the leſ- 
ſor of the plaintiff ſhall be liable to the payment of coſts 
to the ſaid Jahn Bull, by the court here to be in any manner 
allowed or adjudged Be + 
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By the court. 


O. P. attorney for the plaintiff. 
J. 1. for the defendant, 
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Of eppesring in Ejecment. 


If the defendant enters into the common rule, to confeſs 
leaſe, entry, and ouſter, for a part of the premiſes only, his 
attorney ſhould give notice to the plaintiff's attorney, of 
what premiſes he means to defend in this manner: 


1 


* 


againſt 


5 Fen, a 


38G ( Das, on the demiſe of Smith 
In the King's Bench. ' 


. - 


Take notice, that I defend for a m2/uage or tenement, 
a garden and fable, [ſpecifying the particular pre- 
riſes], ſituate in the-pariſh of St. Mary, '[flingtor, 
now in the poſſeſhon of the ſaid. Fohn Bull, or his 


under-tenant. 


day of 1780. 


— 


; J. AA. defendant's attorney, 
To Mr, O. FP plaintiff's attorney, | 


' 


t Ejetment. 169 
of appearing in Ejectment. 


A tenant is not obliged to appear in ejectment, though 
the landlord is ready to indemnify him. Barnes 173. 

In C. B. it was moved, that the landlords, viz. A. B. and 
C. might be made gefendants without the tenant in poſſeſ- 
ſion, who refuſed to appear. But the motion was denied, 
and the common rule was made to add the landlords to the 
tenants in poſſeſſion. Barnes 172. 


Motion, that Mr. P. who claimed title, might be made 


defendant, inſtead of the late tenant, who quitted poſſeſſion, 
denied. Barnes 175. 

Motion, on affidavit that the tenant in poſſeſſion was 2 
material witneſs for the landlord, that therefore the landlord 
might be made a defendant, in the room of the tenant in 
| poſſeſſion. Objected, that it was never done, and it would 
not make him a witneſs when done. And per cur. He is 
liable for the meſne profits. The declaration is regularly 


delivered to the tenant in poſſeſſion, It was never done in 


this court. Bourne v. Turner, Stra. 632. 

On motion for the landlord, to defend upon the ſtatute 
of 11 Geo. 2, the court objected, that this motion could 
not properly be made, till after judgment ſigned againſt the 
caſual ejector; and that an affidavit ought to be produced 
of the tenant's refuſal, or negle& to appear. To which it 
was anſwered, that after judgment ſigned againft the caſual 
. ejector, the plaintiff might take poſſeſſion. But the court 
held the affidavit to be neceſſary, and made no rule, de- 
claring, that the intent of ligning judgment againſt the 
caſual ejector was only, that the plaintiff, after having tried 
his cauſe againſt the landlord, [the tenant not being a par- 
ty] might have the benefit of his verdict, and take poſſeſ- 
ſion under the judgment, which under ſuch verdit he 
could not. It ſeems reaſonable upon a proper affidavit] 
to grant a rule to ſhew cauſe, before judgment againſt the 
caſual ejector can be ſigned, to prevent the ill conſe- 
quences of taking poſſeflion immediately after. Barnes 
179. 

It was moved on the fatute 11 Gez. 2. that the landlord 
might be added defendant to C. D. one of his tenants, who 
appeared to defend the premiſes in his poſſeſſion; and that 
as to the reſidue of the premiſes contained in the declaration, 
in the poſſeſſion of T. H. another tenant, who refuſed to 
appear, [as per affidavit} the landlord might appear and 
defend ſingly; and that the plaintiff might ſign judgment 
againſt the caſual ejector, as to the tenants in * polleſion of 
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70 Of, Ejement. 
Of appearing in Ejectment. 


7. A. but that the writ of hab. fac. pe be FREY till fur. 


ther orders. Barnes 179. 


A re gular judgment had been fairly obtained againſt the 


caſual;cjeftor, the tenant having: neglected to give notice to 


bis landiord;; for which reaſon, the landlord moved to ſet. 


aſidę the judgment. The landlord was an infant, and 
therefore could not conſent to any iſſue. Ihe court held, 

that the poſleſſion ought not to be changed, where there 
had been no trial, nor opportunity of trying; and ordered, 

that the tenant in 'poſſeflion ſhould pay the coſts, That the 
regular judgment and writ. of poſſeſſion ſhould be ſer aſide, 
that the landlord be made defendant, and not to ſet up any 


ſatisfied term or truſt 5 and to admit that Z. T. was 


ſeized. Burr. 4 pt. 19 


\Where the landlord; 2 > he defendant, the plaintiff muſt 


prove the landlord tenant in denen of the premiſes in 


queition, - 1 FF. 220. 
A landlord was made defendant, according to the 


11 Geo. 2. c. 19. J. 13. on the tenant's non- appearance, 


and entering into the cemmon rule; and thereupon a ſtay 
of execution was ordered, until the court ſhould make fur- 


ther order. Burr. 4 pt. 757 
If a writ of error is brought by the PRE it is a ſuf- 


ficient reaſon againſt taking out executioh. bid. 


But the proper opportunity for the Jandlord, to make his 


ſtand againit the execution, is by ſhewing this as cauſe 


_ againſt the plaintiff's motion for leave to take it out. 
ſoid. And if he omits this opportunity, the execution 


regularly iſſued ſhall not be ſet aſide. Ford. 


A landlord made defendant. without his tenant, may 


bring error, and ſtay execution. Stra. 1241. 
When the rule for judgment againſt the caſual ejector is 


out, the plaintiff's attorney muſt ſearch at the chambers of 
the reſpective judges in B. R. for the defendant's plea, [in 


caſe he has appeared] and conſent rule. To which, after 
the judge, with whom it was left, has ſigned it, and the 
plaintiiF's attorney given a receipt for the ſame, he figns 
his name over the detendant's attorney, and then carries it 
to the clerk of the rules, who files it, and draws up the 


confert rule from it on ſtamp, for which he is paid 05s. of 
which rule the plaintiff's attorney makes a copy, and an- 


nexes the ſame to the iſſue, when delivered to the defend- 
ant's attorney for trial, But in C. B. when the defendant 


has appeared, and left the conſent rule in the prothonotary's 


office, 
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office, the plaintiff's attorney reſorts there for it; and har ; 


ing ſigned his name over that of the defendant's attorney, 
he gets two rules from it, drawn up by the ſecondary on 


amps, one for each party, for which he pays 76. and then 


the plaintiff's attorney makes up the iſſue, and delivers a 


copy thereof, with notice of trial on the defendant's attor- | 


ſs £ 


ney. And proceeds to trial as in other caſes, 
Note: If the plaintiff proceeds in ejectment by ind 


he does not ſue out his original writ at firſt, but proceeds | 
by delivering his declaration as by Bill; but if 4 writ of 


error ſhould be brought, he muſt ſue out his original writ, 
which*muſt be returned by the ſheriff,” and filed on the 


treaſury; or if the tenant has not appeared, the original. 
muſt be ſued, returned, and filed properly; and if he has 
appeared, then, on ſuing out. the original, you r muſt inſert 


his name, inſtead of the nominal defendant. 

Tbe appearance, when by original in B. R. is entebel 
with the fazer, in like manner as it is in other ſuits by 
original; and the writs are made out returnable on 2 eeneral | 
return day, as in other caſes. 

The pracipe for the curſi my to make out the original writ 
by, is as follows ; | 


* 


Mililiſx, to wit. If John Den „ hall make oy Keen | 


Oc. then put, c. Richard Fen, late of, Oe. that 
he be before our lord the king, on | | 


whereſoever, &c, to ſhew wherefore, with leres 


and arms he entered into four meſſuages, &c. 


[reciting the premiſes] with the appurtenances 


in the pariſh of St. Mary, Iſtington, in the county 

of Midaleſex, which William Smith demiſed' to him 
for a term, which is not yet expired, and ejected, 
Oc. and other enormities, &c, againſt the Peace, 
Oc. and to the damage, c. 


— January, 1780. 
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„ confefling leaſe, entry and ou 


—_ De-Ejetment. 


Of Proceeding; to recover Premiſes according 


to the 4 Geo. 2. c. 28. by a Landlord hay. 
ing a Right of Re- entry. . 


B the * 4 Geo. 2. c. 28. / 2. after reciting that inconve- 
niences often happen to landlords or leſſors in caſes of 
te- entry for non-payment of rent, by reaſon of the many 
Niceties that attend the re-entries at common law, Sr. 

It is enacted, That in all cafes between landlord and 
* tenant, as often as it ſhall happen that one half year's 
sec rent ſhall be in arrear, and the landlord or leſſor, to 
whom the ſame is due, hath right by law to re-enter for 
* the non-payment thereof; ſuch landlord or leſſor ſhall 
* and may, without any formal demand or re-entry, ſerve 
4 a declaration in ejectment for the recovery of the demiſed 


4“ premiſes; or in caſe the ſame cannot be legally ſerved, 


< or no tenant be in actual poſſeſſton of the premiſes, then 


© to affix the ſame upon the door of any demiſed meſſuage; 


% or in caſe ſuch ejectment ſhall not be for the recovery of 
* any meſſuage, then upon ſome notorious place of the 
lands, tenements, or hereditaments, comprized in ſuch 
& declaration in ejectment; and ſuch affixing ſhall be 
© deemed legal ſervice thereof; which ſervice, or afhxing 
„ ſuch declaration in ejectment, ſhall ſtand in the place 
« and ftead of a demand and re-entfy; and, in caſe of 
judgment againſt the caſual ejector, or nonſuit, for not 

lier, it ſhall be made appear 
* to the court, where the ſaid ſuir is depending, by affida- 
vit, or be proved upon the trial, in caſe the defendant 


% appears, that half a year's rent was due before the ſaid 
* declaration was ſerved ; and that no ſufficient diſtreſs 


* was to be found on the d*miſed premiſſes countervailing 
© the arrears then due; and that the leſſor, or leſſors, in 
«© ejectment had power to re-enter: then, and in every 


«« ſuch caſe, the leſſor, or leſſors in ejectment, ſhall reco- 


ver judgment and execution, in the ſame manner as if 
*© the rent in arrear had been legally demanded, and a re- 
entry made; and in caſe the leftee or leſſees, his, her, or 
their affignee or aſſignees, or other perſon or perſons 
<< claiming or deriving under the ſaid leaſes, ſhall permit 


and ſuffer judgment to be had and recovered on ſuch 


* This ſtatute relates only to ejectments for non-payment of 
rent, where the landlord has a right to re-enter. | 
| * ejectment 


of Proceeding to recover Premiſes: according 
to the 4 Geo. 2. c. 28. byza- wandlen _ 
ing 4 Right of Re- entry. Ine 


e ejectment, and execution to be executed thereon, without 
« paying the rent and arrears, together with full colts, 
% and without filing any bill or bills for relief in equity, 
« within ſix calendar months after ſuch execution exe- 
« cuted; then, and in ſuch caſe, ſuch leſſee, or leſſees, c. 
« and all others claiming and deriving under the ſaid leaſe, 
<« ſhall be barred or forecloſed from all-relief or remedy im 
« Jaw or equity, other than by writ of errer for reverſal 
&« of ſuch judgment, in cafe the fame ſhal} be erroneous ; 
&« and the ſaid landlord, or leffor, ſhall,” from thenceforth, 
hold the. ſaid demiſed premiſſes diſcharged from ſuch 
« leaſe: and if on ſuch ejectment verdict ſhall paſs for tho 
« defendant, or the plaintiff ſhall be .nonfuited therein, 
c except for. the defendant's not confefling, Ec. then, in 
every ſuch caſe, ſuch defendant ſhall have and recover 
« his, her, or their full coſts : Provided always, That no- 
ce thing herein contained ſhall extend to bar the right of 
Hany mortgagee, or mortgagees, of ſuch leaſe, or any 
part thereof, who ſhall not be in poſſeſſion, lo as ſuch 
«© mortgagee, or mortgagees, ſhall and. do, within fix ca- 
“ lendar months after ſuch judgment obtained, and exe- 
« cution executed, pay all rent in arrear, and all coſts and 
«© damages ſuſtained by ſuch leſſor, perſon or perſons, en- 
ce titled to the remainder or reverſion as aforeſaid, and per- 
« form all the covenants and agreements, which, on the 
& part and behalf of the firſt leſſce or leſſees, are and ought 
C to be performed.“ 

By jet. 3. © a leflee, filing a bill i in equity, ſhall not have 
an injunction, unleſs, within forty days after the anſwer of 
the leſſor, he bring into court ſo much as the leffor ſhall 
in his ſaid anſwer ſwear to be due, over and above allow- 
ances and coſts, there to remain till hearing, or to be paid 
to the lefſor, ſubject to the decree of the court: and in caſe 
ſuch bill ſhall be filed within the time, and after execution 
executed, the leſſor of the plaintiff ſhall be accountable.only 
for ſo much, and no more; as he ſhall really make bond Ade 
of the demifes premiſes from the time of his entering into 
poſſeſſia ; and if wat ſhall be ſo made ſhall appear to be 
leſe tran the rent reſerved on the leaſe, then the leſſce, Sc. 
ſhall, before he be reitored to his N pay to the ler 


the deficiency,” 
3 See. 
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Of Proceeding to recover Premiſes according 
to the 4 Geo. 2. c. 28. by a Landlord: hav- 


ing a Right of Re- entry. | 
$22. 4. Provided, * That if the tenant, Cc. ſhall, at 


any time before the trial in ſuch ejectment, pay, or. tender 


to the leſſor, &c. or pay into court all the rent and arrears, 


together with coſts, then further proceedings on the eject- 


ment ſhall ceaſe; and if the leſſee, Sc. ſhall, upon the 
bill filed as aforefaid, be relieved in equity, ſuch leſſee, &c, 
ſhall hold the demiſed premiſſes according to the leaſe 
thereof, without any new leaſe to be made thereof.“ 


Nite : The courts had permitted the tenant to bring into 


court the arrears of rent and coſts, antecedent to this act. 
Salk. 597. | 


Aſter judgment againſt the caſual ejeftor, and before any 


writ of poſſeſſion executed, the court made a rule to ftay 
the proceedings, on payment of all rent due and coſts, it 
not being pretended, that the ejectment was brought on 
any other title than a re entry for non-payment of rent, 
Stra. 900. 8 EY, AV | . 
Per lord Mansfield, in the caſe of Doe ex dem. Hitchings 
v. Lewis, Burr. 4 pt: 614. The true end of this act of par- 
liament is to take off from the landlord the inconvenience 
of his continuing always liable to an uncertainty of poſſeſ- 


ſion, I from its remaining ia the power of the tenant to offer 
him a compenſation at any time, in order to found an ap- 


plication for relief in equity] and to limit and confine the 


' tenant to /ix calendar months after execution executed, for 


his doing this; or elle, that the landlord ſhould from thence- 
forth hold the demiſed premiſſes diſcharged from the 
leaſe, 9 | » 

In moving for judgment upon à declaration in ejectment 
delivered, or in caſe of no tenant, affixed on the premiſſes, 
according to this act of 4 Geo. 2. c. 28. the courts require 


an effdavit, that there was half a year's rent in arrear before 


declaration ſerved, that the leſſor of the plaintiff had a right 
to re- enter, that no ſufficient diſtreſs was to be found on 
the premiſes countervailing the arrears of rent then due, 
that the premites were untenanted, or that the tenant could 
not be legally ſerved with the declaration, (as the caſe is) 
and that a copy of the declaration was affixed on the moit 
notorious, and what part of the premiſes, or the court will 


not give a rule for judgment, 


The 


. In the 
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ing a Right of Re- entry- lo 50418 


F 


The dase muſt be to the following effect: 


George "Hunt on the demiſe of A. B. plant, 


Between | againſt | 


Richard Kee defendant i in ejement. 


4 B. the leflor of 55 plaintiff i in chis cauſe, ud John 


Dixon of, Sc. ſeverally make oath; and firtt, bis 
deponent Fohn Dixon, for himſelf, ſaith, that he 
this deponent did, on the day of i 

initanty terve a true copy of the declaration in 
ejectment hereunto annexed, and the Eng liſb notice 
thereunto written, by affxing the fame. c:py on the 


* flreet door or outward door of the meſſuage in queſtion, 


mentioned in the ſaid declaration, and late in the 
poſſeſſion of Philip Howe : and this deponent, A. 
B. ſaith, that half a year's rent hen was and now 
is due, and in arrear to him this. deponent, from 
the ſaid Philip Howe, before the ſaid declaration 


was ſerved : and this deponent further, faith, that 


he this deponent them was, and now is, landlord 


of the {aid meſſuage, and that the ſaid Philip 
Howe then was, and now is, tenant to this de- 


-ponent, and holds the ſaid acfliane by leaſe from 
this deponent; and this deponent alſo. ſaith, that 
it appears by the ſaid leaſe, that he the ſaid de- 


ponent then had, and now haih power to re-enter 


on the ſaid meſſuage for the non-payment of the 
ſaid half year's rent; and this deponent further 
ſaith,- that before the ſaid ejectment was ſerved, 
no ſallcicnt diſtreſs was to be found on the faid 
meſſuage, countervailing the arrears of rent then 
due to this deponent. | 


Sworn, Ec. 


This offdavit is only neceſſary upon moving for judg- 
ment againſt the caſual ejeetor, or after a nonſuit at the trial 
ſor the | tenants not cont {ing leaſe, entry and ouſter. 

But if the tenant appears, and the ejectment comes to a 
t. ial, all the matters in the above * muſt be proved 
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Of * to recover Premiſes accordin 


to the 4 Geo. 2. c. 28. by a Landlord Dave 
ing a Right of Re-entry, 


upon the trial. Per Denniſon, juſt. in the caſe of Doe ex dem. 
Hitchings v. Lewis, Burr. 4 pt. 614. 

The late tenant, or other perſon, claiming title to the 
premiſſes, has the ſame time to appear in as is allowed to 


tenants in poſſeſſion. 
In ejectment by a landlord, the tenant id to ſtay pro- | 


ceedings upon payment of rent, arrear, and coſts, according 


to ſect. 4. of the above act. And, on a rule to ſhew cauſe, 


it was inſiſted for the plaintiff, that the caſe was not 
within the act, but that it was brought likewiſe on a clauſe 
of re-entry in the leaſe for not repairing. And the leaſe was 
produced in court. However,. the rule was made abſolute, 
with liberty for the plaintiff to proceed upon any other 


title. Piere ex demiſe Withers v. Sturdy. H. 1752. 
- By this ſtatute 4 Geo. 2. where a landlord has a fight of 
re-entry, and there is half a year's rent due and unpaid, 


and no ſufficient diſtreſs on the premiſes, or the ſame are 
untenanted, there is no occaſion for the landlord to make 


an actual entry, and ſeal a lenſe on the premiſes in the preſunce 


of ſome perſon, as muſt be done in all other caſes where the 
premiſes are untenanted. The method of proceeding to re- 
cover which, by a perſon claiming title, is as follows: 


Of 


Of Proceeding to recover Premiſes untenanted. 


177 


N all caſes, where there is no tenant on the premiſes, and 


the ſame are vacant, [except in the caſe of landlord and 


tenant, where the landlord has a right of re-entry, on half 


a year's rent being due and unpaid, and he proceeds accord- 
ing to the 4 Geo. 2. c. 28. ante] the proceedings are in the 
old way by ſealing a leaſe on the premiſes; and then, on 
the motion for judgment, there muſt be an affidavit of the 
ſealing of the leaſe, and the purport of it to be ſhortly ſet 
forth in the affidavit; and alſo in what manner the defend- 
ant got the poſſeſſion given to and taken from the leſ- 
ſee, (who is always made plaintiff) and how the declara- 
tion was delivered to the defendant, that the court may 
judge of the regularity of the proceedings, 


The method of proceeding is thus: 


A. (the perſon claiming title) ſigns the following letter 
of attorney, to empower B. to execute a leaſe in his name 
of the premiſes in queſtion to C. which is done upon the 
premiſes, B. and C. being only thereon; then B. after 
having executed the leaſe to C. leaves him in poſſeſſion of 
the premiſes, who is turned out by D. to whom, while on 
the premiſes, E. delivers a declaration in ejectment; and 
then, on affidavit of the due execution of the letter of at- 
torney, and executing the leaſe in the above form, you 


move for judgment. 
| The letter of attorney is to the following effect: 


« KNOW all men by theſe preſents, that I A. B. 
Sc. have made, ordained, conſtituted, and in my 
ſtead and place, and by theſe do make, ordain, 
conſtitute, and in my ſtead and place put C. D. 
of, &c. my true and lawful attorney, for me, and 
in my name to enter into and take poſſeſſion of 

all, Cc. in the tenure of, &c. and, when he hath 
taken poſſeſſion thereof and for me, in my name, 

and as my deed, to ſeal and execute a leaſe of the 

ſaid premiſes unto E. F. of, Ec. to hold the ſame 

to him, his executors, adminiſtrators, and aſſigns, 

from laſt paſt, before the date hereof, 

for the term of years, at the yearly rent 

of a pepper-corn, (if lawfully demanded) ſubject 

Vor. II. N | to 
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, Ok Ejetment. : 


Of Proceeding to recover Premiſes untenanted, 


to a proviſo to be void on my tendering of 6d. to 
the ſaid E. F.“ | 


— , — 


— ä—UOU—U— ] äm ——— — 


In wi tneſs, We, 


| 
{ 
! 
: 
is 
; 


HFH. H. maketh oath, that he was preſent and did ſee 4. 
B. of, &c. duly fign, ſeal, and deliver the leiter of attor- 
ney hereunto annexed. 


The leaſe referred to by the above letter of attorney, 


THIS INDENTURE made, Ec. between 
A. B. of, Sc. of the one part, and E. F. of, Cc. 
of the other part, witneſſeth, that the ſaid A. B. 
for and in conſideration of the ſum of five ſhillings 
of lawful, Sc. to him in hand paid by the ſaid 
E. F. at and before the ſealing and delivery of 
theſe preſents, the receipt whereof the ſaid 4. B. 
doth hereby acknowledge, hath granted, demiſed, 
ſet, and to farm let unto the ſaid E. F. his ex- 
ecutors and adminiſtrators, all, c. now or late 
in the tenure of, &c. to have and to hold the ſaid 
herein before mentioned and hereby demiſed pre- 
miſes, with all and every their appurtenances, unta 
the ſaid E. F. his executors, adminiſtrators, and 
aſſigns, from the day of laſt 
paſt, before the date of theſe preſents, unto the 
full end and term of five years from thence next en- 
ſuing, and fully to be compleat and ended, yield- 
ing and paying therefore, during the ſaid term, 
unto the ſaid A. B. or his aſſigns, the rent of one 

- pepper-corn, at the feaſt of yearly, (if 
lawfully demanded) provided always, and theſe 
preſents are on this condition nevertheleſs, that 
if the ſaid A. B. or his aſſigns, ſhall, at any time 
or times hereafter, tender, or cauſe to be tendered, 
unto the ſaid E. F. the ſum of 6 d. that then and 
in ſuch cafe, and from thenceforth, this inden- 
ture, and every thing herein contained ſhall ceaſe, 
determine, and be abſolutely yoid; any thing 
herein contained to the contrary thereof in any 
wiſe notwithſtanding. | 

The attorney is to write the name 
of his F. 


Sealed 


* 


A 
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Sealed and delivered as the act and deed of the above 
named A. B. by C. D. of, &c. by virtue of a letter 
of attorney to him for that purpoſe made by the 
ſaid A. B. bearing date the day of this in- 
ſtant, being firſt duly ſtamped in the preſence of | 


— — 


The form of the affidavit required of the proceedings in 
caſe of a vacant poſſeſſion, is as follows: 


© ay 4% 


1 
1 
Ll 
Ve 
+ 
1 
3 
1 
1” 
4 


H. H. of, c. maketh oath, and ſaith, that he this 
deponent, on, &c. now laſt paſt, did ſee C. D. of, &c. 
for and in the name of A. B. the leſſor of the pre- 
miſes in this cauſe, ſeverally enter upon and take 
poſſeſſion of part of the premiſes in the deed here- 
unto annexed mentioned, by entering into the firſt 
of the ſaid houſes, and putting his foot on the 
threſhold of the outer doors of two other of the ſaid 

houſes, the ſame being locked and uninhabited, ſo 
that no other entry thereon, or poſſeſſion thereof, 
could be made or taken without force. And this de- 
ponent did then likewiſe ſee the ſaid C. D. after ſuch 
his entry into and upon the ſaid premiſes, and whilſt 
he was in ſuch poſſeſſion thereof as aforeſaid, at each 
of the ſaid houſes, ſeal and deliver the leaſe here- 
unto annexed unto the plaintiff, and further ſaith, 
that after the ſaid leaſe was ſo executed, this deponent 
did ſee the plaintiff take poſſeſſion of the ſaid three 
houſes with their appurtenances, by virtue of the 

ſaid leaſe, by entering upon the threſhold of the 
faid outer doors of the ſaid three houſes, the ſame 
being then locked and uninhabited, and no other 
entry to be made therein, ſave as aforeſaid, and this 
deponent faith, that immediately afterwards, the de- 
fendant did enter each and every of the ſaid three 
houſes, and turned the plaintiff out of poſſeſſion 
thereof, by thruſting him out of the ſame; where- 
upon this deponent did then and there deliver and 
leave with the ſaid defendant, a true copy of the de- 
claration hereunto annexed, 

| H, H. 


* 


Sworn, &c, 
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Of Proceeding to recover Premiſes untenanted, 


The declaration muſt be delivered, as in other caſes, be- 
fore the r day of the term, in order to entitle the plain- 
tiff to judgment as of that term; and there needs no notice 


at all at the end of the declaration ; for inſtead of notice, the 


plaintiff only gives one rule to plead as in common actions ; 


and on no plea being put in within the regular time, by 


the rule the plaintiff is entitled to judgment. 

In caſes of vacant poſſeſſion, no perſon claiming title will 
be let in by the courts to defend; but he that can firſt ſeal 
a leaſe on the premiſes muſt obtain poſſeſſion. Bull. Ni. 
Pri. 96. 1 Barnes 122. And therefore, the perſon elaim- 
ing title muſt reſort to his new ejeAment. 


Of 


E E 


EIL 
in 
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Of Proceeding to recover Premiſes by a Mort 
| | A 


F a mortgagee of the premiſes, having a right of entry, 
wants to get poſſeſſion of the premiſes, and the ſame are 
untenanted, the mortgagee ſhould ſeal a leaſe, in order to 
nominate the plaintiff in ejectment, who is to be turned out 
by the nominal defendant, and then the cjeciment muſt be de- 
livered to the nominal defendant, to which declaration 
there is no need of notice as in other caſes. 

Such mortgagee, or leſſor of plaintiff, ſhould enter upon 
and take poſſeſſion of the premiſes in queſtion, by going upon 
the land; or, if a houſe, by putting his foot upon the 
threſhold of the houſe uninhabited ; and then after ſuch en- 
try, and whilſt he ſo remains on the premiſes, ſeal and de- 
liver a leaſe to the nominal plaintiff, and give him poſſeſ- 
ſion; and after ſuch leaſe is executed, and nominal plain- 
tiff taken poſſeſſion, then the nominal defendant muſt come 
and put the plaintiff by, and take poſſeſſion of the ſaid pre- 
miſes,*to whom, while he ſo remains in poſſeſſion, another 
perſon mult deliver the declaration in ejettment.. | 

The above leaſe differs not from a leaſe for a term, [which 
vide ante] only at the end is inſerted the following clauſe : 
& Provided always, and it is the true intent and meaning 
of theſe preſents, that if I the ſaid leſſor of the ſaid E. F. 
my executors, adminiſtrators, or aſſigns, ſhall at any time 
hereafter tender to the ſaid Plaintiff, his executors, admi- 
niſtrators, or aſſigns, the ſum of one ſhilling; then theſe 
preſents, and every thing herein contained, ſhall be void 


and of no effect. In witneſs whereof, I the ſaid A. B. 


the leſſor of the plaintiff, have ſet my band and ſeal the 
day and year firſt above written. Signed, ſealed, and de- 
livered by the ſaid A. B. (leſſor or mortgagee) to the ſaid 
E. F. the tenant or leſſee, cloſe to the threſhold of the door 
of the ſaid meſſuage, in the preſence of us,” 


0.£-. 
2. R. 
Inſtead of the notice at the foot of the declaration, there 


muſt be a rule to plead given in this caſe, and the parties 
muſt be all real perſons. | 


When the rule to plead is out, judgment may be ſigned, 


and the plainti has no occaſion to move for judgmen, as 
in other caſes, _ | 
| 5 N 3 If 
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Of Proceeding to recover Premiſes by a Mort 
| 5 gagee . = 


If a mortgagee means only to get into the receipt of the 
rents and profits of the eſtate, he need not give notice to a 
tenant to quit, before bringing his ejectment, though the 
mortgage be made ſubſequent to the tenant's leaſe. But 
in ſuch caſe, he ſhall not be ſuffered to turn the tenant out 
of poſſeſſion by the execution. Mhite ex dem. Whatley v. 
Hawkins. Mich. 14 Geo. 3. Bull. Ni. Pri. 96. And 
though, in this cafe, the leaſe was only from year to year, 
and, with reſpect to the laſt year, might be conſidered as a 
leaſe ſubſequent to the mortgage, yet the court held it 
would have been the ſame, if the leafe were for a long 
term, 


If a man makes a mortgage for years to J. who, with- 


out the mortgagor's joining, aſſigns to B. who afligns to 
C.—C. way bring ejectment againſt the mortgagor ; for, up- 
on executing the deed of mortgage, the mortgagor, by the 
covenant to enjoy till default of payment, is tenant at will, 
and the aſſignment of the mortgagee could only make him 
tenant at ſufferance. 1 Salk. 245. 

But it has been ſaid, that it would be otherwiſe, if the 
mortgagor were to die, and his heir enter, and then the 
' mortgagee make an aſſignment without entry, or the heir of 
the mortgagor joining; for the entry of ſuch heir would be 
tortious, and conſequently, the mortgagee would be out of poſ- 
ſeſſion, and his aſſignment void. Vid. Tamen guære. 


By the 7 Geo. 2. c. 20. An act for the more eafy re- 


demption and forecloſure of mortgages, after reciting, that 


© mortgagees frequently bring actions of ejectment for the 


recovery of lands and eftates to them mortgaged, and bring 
actions on bonds given by mortgagors to pay the money ſe- 
cured by ſuch mortgagees, and for performing the cove- 
nants therein contained; and likewiſe commence ſuits in 
equity, to forecloſe their mortgagors from redeeming their 
eſtates; and the courts of Jaw, where ſuch ejectments are 
brought, have not power to compel ſuch mortgagees to ac- 
cept the principal monies and intereſts due on ſuch mort- 
gages and coſts, or to ſtay ſuch mortgagees from proceed- 
ing to judgment and execution in ſuch actions; but ſuch 
mortgagors muſt have recourſe to equity for that purpoſe, 
in wnich caſe likewiſe, the courts of Equity do not give re- 
lief until the hearing of the cauſe:” For remedy, &c: it 
is enacted, ** That where any action ſhall be brought on any 
bond, for payment of money ſecured by ſuch mortgage, 

| of 
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or performance of the covenants therein contained, or where 
any action of cjectment ſhall be brought in any of the courts 
at Weſtminſter, great ſeſſions, or ſupecior courts of the coun- 
ties palatine, by any mortgagee, &c. his heirs, executors, 
adminiſtrators, or aſſigns, for the recovery of the poſſeſſion 
of any mortgaged lands, &c. and no ſuit ſhall be then de- 
pending in any of his majeſty's courts of Equity, for or 
touching the forecloſing or redet ming of ſuch mortgaged 
premiſes; if the perſon, having right to redeem ſuch mort- 
gaged premiſes, and who ſhall appear and become defend- 
ant in ſuch action, ſhall at any time, pending ſuch action, 
pay unto ſuch mortgagee, &c. or, in caſe of his refuſal, ſhall 
bring into court, where ſuch action ſhall be depending, all 
the principal monies and intereſt due on ſuch mortgage, 
and alſo all ſuch coſts as have been expended in any ſuit at 
law or in equity upon ſuch mortgage, [ſuch money for 
principal, intereſt, and coſts, to be aſcertained and com- 
puted by the proper officer of the court] the monies ſo 
paid, or brought into court, ſhall be deemed and taken to 
be in full ſatisfaction and diſcharge of ſuch mortgage; and 
the court ſhall and may diſcharge ſuch mortgagor of and 
from the ſame accordingly; and ſhall and may, by rule of 
the ſame court, compel ſuch mortgagee, at the coſts and 
charges of ſuch mortgagor, to aſſign, ſurrender, or reconvey 
ſuch mortgaged premiſes, and ſuch an intereſt therein as the 
mortgagee hath, and deliver up all deeds, &c. in his cuſto- 
dy, relating to the title thereof, to the mortgagor, who 
ſhall have paid or brought ſuch monies into court, or his 
_ executors, &c, or other perſon as he ſhall appoint.” 
The ſecond ſection enacts, ©* That on Billie of forecloſure 
brought in equity for the payment of the money, or in default 
thereof for the recovery of the premiſes, ſuch court of 
equity, upon application of the defendant having a right to 
redeem, and upon admiſſion of the plaintiff's right, may, 
before hearing, make order therein, as if the cauſe had been 
brought to a hearing, Cc. | 

Provided, „that this act ſhall not extend to caſes where 
the right of redemption is controverted or the money due not 
adjuſted, nor to prejudice any ſubſequent mortgage.“ 

A judge made an order, purſuant to this act, to ſtay the 
morigagee's proceeding in ejectment, upon bringing princi- 
pal, intereſt, and coſts, into court; and a rule was made to 
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Of Proceeding to recover Premiſes by a Mort- 
gagee. 


make the order a rule of court .ni/f aan. But it afterwards 
appearing to the court, that notice had been given by the 
morigagee to the mortgagir, that he inſiſted upon payment of 
two bonds, which were a lien upon the eſtate, the caſe was 
adjudged to be out of this act, and the rule niſi was diſ- 
charged. Barnes 177. 

Motion to ſtay proceedings in ejectment, on payment of 
mortgage-money and coſts, purſuant to this act; on ſhewing 
cauſe the plaintiff produced an affidavit, that the mortgagee 
had been at great expence in neceſſary repairs of part of the 
premiſes in his poſſeſſion, (the ejectment was brought for 
the reſidue) and therefore prayed, that the prothonotary might 
be directed to make allowance for ſuch repairs. Per cur. 
The rule muſt follow the words of the ſtatute. The pro- 
thonotary will make juſt allowances and deductions. Barnes 
x76. 

Rule on Fat. 7 Geo. 2. to ſhew cauſe why proceedings 
fhould not be ſtaid, on payment of mortgage-money and 
coſts, was made abſolute; the leſſors of plaintiff, aſſignees 
of the mortgagee inſiſted to be paid a bond, and a ſimple 
contract debt due to themſelves in their own right. Per 
cur. A bond is no lien in equity, unleſs where the heir 
cornes to redeem, Barnes 182. EE | 

In Mich. term, 20 Geo. 3. B. R. a caſe was reſerved from 
the Oxferd circuit, reſpecting a mortgagee's getting into the 
receipt of the rents and profits of the eſtate. Caſe was this, 
The plaintiff obtained a leaſe of the premiſſes from H. 
1 January, 1772, for twenty years, rendering 40 J. rent, 
payable the 12th of May. In May 1772, H. mortgaged to 
the defendant G. The leſſee entered at the commencement 
of his term, and had paid all the rent to H. except 28 /. 
Afterwards, in Nov. 1778, H. became a bankrupt, the ſaid 
28 J. being due to him for rent from the plaintiff; and more 
than that due from the bankrupt to the defendant G. for in- 
tereſt on the mortgage. 31 December, Notice was given to 
the plaintiff of the bankruptcy of G. and a demand of the 
rent due made by the aſſignees; and on 13th Fanuary fol- 
lowing, notice was alſo given to the plaintiff of the mort- 
gage, and a demand made of the ſaid rent in arrear by the 
defendant G. the mortgagee ; which not being paid, P. the 
other defendant, by the direction of G. diftrained for the 


ſaid rent, and gave notice. On which the plaintiff brought 
8 treſpaſs; 
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of amending the Declaration in Ejectment, 
ſtaying Proceedings, conſolidating Declara- 
tions, &c, 


1 the declaration delivered to the tenant in poſſeſſion, 
the ſaid James, inſtead of John, was ſaid to enter by virtue 
of the demiſe; and the court refuſed to amend it, for they 
conſidered it as proceſs : and Mr. juſtice Mrigbt cited a caſe, 
Hil. 15 Geo. 2. where the premiſes were laid to lie in 
Twickenham and Iſleworth, or one of them; and the court re- 
fuſed to let the plaintiff amend by ſtriking out the disjunc- 
tive words. Stra. 1211. 

But if the declarations delivered be right, it ſeems, tha 
they will be a ſufficient warrant to amend the declaration 
on record by. Vide 2 Ld. Raym. 896. 

The term in ejectment being near expiring it was amended, 
without any conſent, from five years to ten years. Oates v. 
Shepherd, Stra. 1272. But vide Salk. 257. if the term expires, 
pending the ſuit, it cannot be enlarged without conſent, 

But where a cauſe was hung up ſo long by agreement, 
on fpecial verdit, that the term expired, the court would 
not let it be enlarged. Anon, 

Declaration in ejetment amended by making the verbs in 
the plural number, they entered, inſtead of he entered, &c. 
Stra. 807. | b 

On a ruie to ſhew cauſe, why a declaration in ejectment 
ſhould not be amended on payment of coſts, by altering the 
time of the demiſe, where the plaintiff had been barred by a 
fine from bringing a new ejectment, the rule was made ab- 
ſelute. Burr. 4 pt. 2446. | 

Ten declarations on the ſame demiſe were delivered for 
ten houſes in Steyning in Suſſex, in the occupation of ten 
perſons; and on motion to conſolidate them, and put them 
all in one iſſue, upon ſuggeſtion that the title was the 
ſame in all, the court refuſed it; for they ſaid the leſſor 
might have ſued them at ten different times, and it would 
be obliging him to go on againſt all, when perhaps he might 
be ready in ſome of them only. Stra. 1149. 

But in C. B. on motion to conſolidate fixteen ejeftments 
in one, after ſixteen ſeveral iſſues joined, and though it was 
urged for the plaintiff that the iſſues were delivered and 
paid for a long time ago, the court held, that it was ne- 
ceſſary for the defendants to pay for the iſſues to prevent 
judgment, and ordered the ejectments to be conſolidated. 


N. B. Each declaration contained a large number of 
meſſuages, and they were word for word the fame. Had 
each 


Ok Sje kme. 187 


Of amending the Declaration in Ejectment, 
ſtaying Proceedings, conſolidating Declara- 
tions, Sc, 


52 ns 
1 — 
Pay 


— 1 2 L — — -_ m 
— tn _ — 2 — — — —— 
2 — — —_ 
— 4 — oC NES 
——— 8 — n» 
th * 3 
2 — "© (Fug 247 > * « 
r 
. „ get y 8 = 
* 3 bp — 
2 — — W E wa 
l ** 1 . 
al RIS 3 0 IJ 
7 4 — * —_— 
KM Gon 
— —o  —  _— 2 —— — 
\ 
< oo os = - 5 - 
ma ans oe re, pe 7 = 
1 1 — TY 8 


5 
— — — 
- 


each been for one meſſuage only, the plaintiff might haye 
tried them ſeparately. Barnes 176, © 

Proceedings were ſtayed, till the leſſor of the plaintiff 
ſhould give ſecurity for the cofts, [his reſidence” being in 
Treland ;] although this ejeAment was brought under the 
direction of the court of Chancery, and 40'l. ſecurity had 
been already given there. Burr. 4 pt. 177. 
If the leſſor of the plaintiff is an infant, the court on motion 
will oblige him to name a good plaintiff who will be an- 
ſwerable for coſts. Stra. 694, 932. Barnes 133. 

If a ſecond ejectment is brought, the coſts of the firſt not 
being paid, the court on motion will ſtay proceedings therein 
till thoſe coſts are paid. Lord Conyng/by's caſe. Stra. 548. 
Tbid. 1152. So proceedings ſtayed in error, and a \ſecond 
ejectment, the plaintiff not being able to ſhew that the wrir 
of error was brought with any other view than to keep off 
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the payment of coſts. Stra. 554. A 254 10 
But where the plaintiff in ejectment having declared on 
one demiſe, to which not guilty was pleaded; but after- 
wards finding it neceſſary to add another demiſe of truſtees, 
he delivered a new ejectment on the double demiſe; and on 
motion to ſtay proceedings on the laſt, till payment of coſts, 
and for notice where the leſſors were to be found, [ground- 
ing the motion, as to the firſt part, on Lord Conynſdy's 
caſe ; and as to the latter, on the common caſe of a qui tam; 
becauſe here the leſſor was to enter into a rule The court 
granted the laſt part; but as to the cofts, they ſaid, it was 
never done but where it appeared the party was vexatious, 
or had run the defendant to a great expence, as was Lord 
Conyngſby's caſe, who came for a trial at bar on his new 
ejectment, after the former cauſe was ready for the bar, 
which was a matter of mere favour, in which they might 

make their own terms. Short v. King. Stra. 681. q 
The leſſors of plaintiff delivered three ejectments in C. B. 
and two in B. R. for the ſame tenements, and made the 
defendants attend at five affizes, but countermanded in time 
to fave coſts; and on application to ſtay proceedings in the 
laſt ejectment, till coſts paid of the former, on account of 
the vexation, — The court would not do it, inaſmuch as 
coſts were not demandable by the rules of the court. Stra. 
1099. a „ 2 
7 00 
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* evra up ts: gm prius n in Wa 
4 10er: Bent. 


F the tenant, or landlord appears, the plaintiff having 
got the plea and rule, muſt draw up the iſſue, entitling 

it of the ſame term as the plea is of; then copy the confent 
rule, and annex the ſame to the ifſve ; : indorſe thereon the 
notice for trial, and deliver the ſame to the defendant's at- 
torney, charging 44. per ſheet; and alſo for entering the 
plea and conſent rule, The defendant's attorney muſt pay 

for the iſſue, or the plaintiff may ſign judgment. 

The m/z prius records in ejectment are made up in the 
ſame manner as wt prius records in other actions, for which 
ſee the firſt yolume, obſerving the diſtinction between * 
ceedings by original and by bill. 

If the plaintiff, after iſſue, and before the trial, enter 
into part, the defendant may, at the aſſizes, plead this as a 
plea puis darrein continuance, in bar to the plaintiff's action; 
but it is at the diſcretion of the juſtices, whether they will 
receive it ; but if they do, it ſtops the trial, and the plain- 
tiff is not to reply to it at the aſſizes; but the judge is to 
return it as parcel of the record of nifi * Yelv. 180. 
Cro. Car. 261. 

The plaintiff has a right to proceed, both for the poſ- 
ſeſſion and the treſpaſs; and therefore the death of the leſ- 
ſor [though only tenant for life] is no abatement; but if 
the plaintiff, in ſuch caſe, inſiſt to go on, the court will 
oblige him to give ſecurity for payment of the coſts, in caſe 
* go againſt him. Stra. 1056. 
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Of the Trial in Ejectment, and of Judgment 
againſt the caſual Ejector for not confefling, 
Ee. | — 2 


F on the trial the defendant will not appear, and confeſs 
lenſe, entry and oufler, the courſe is to call the defendant to 
confeſs, c. and his attorney, if he be within the rule, 
and then to call the plaintiff and nonſuit him; and pray to 
have it indorſed on the pg/feg, that the nonſuit was for not 
confeſſing leaſe, entry and ouſter, and then upon the return of 
the poſtea, judgment will be given againſt the caſual ejector, 
becauſe the defendant has not complied with the terms of 
the rule, upon which the court admitted him to be the de- 
fendant, Afterwards, on application to the maſter or pro- 
thonotary, coſts will be taxed upon the rule for confeſſing 
leaſe, entry and oufter ; and if the ſame are demanded of the 
defendant, and he refuſes to pay them, the court will, on 
motion and affidavit of ſuch refuſal, grant an attachment 
againſt him. Salk. 259. | 
If there be ſeveral defendants, and ſome of them do not 
appear and confeſs, according to the old method, a verdict 
was to be taken for them. And the paſſea was indorſed, 
that the verdict was for them becauſe they did not confeſs ; 
and then the plaintiff, upon the return of the paſæa, had 
judgment againſt the caſual ejector for ſuch lands as were in 
the poſſeſſion of thoſe who did not confeſs. Claxmore v. 
Searle & al', Ld. Raym. 729. | 
But it is ſaid in Salt. 456, that by a rule made 4 Ann. in 
B. R. In ſuch caſe the plaintiff ſhall go on againſt thoſe 
who will confeſs, and ſhall be nonſuited as to thoſe who 
will not confeſs; but the cauſe of the nonſuit ſhall be ex- 
preſſed on the record; and then upon the return of the 
poſtea, the court being informed what lands were in the 
poſſeſſion of thoſe defendants, judgment ſhall be entered 
againſt the caſual ejector as to them. Mr. Buller in his niſi 
prius ſays, that he could find no ſuch rule in the printed 
book, And that in the caſe of Ellis v. Knowles, E. 7 Geo. 
2. C. B. 1 Barnes 118. upon the above precedent of Clax- 
more and Searle & al", judgment was given, on motion, 
againſt the caſual ejector, as to ſuch of the defendants as 
were acquitted at the trial for not confeſſing, as appeared by 
indorſement on the pgſlea, which ſeems to be the right way. 
Fide Bull. Ni. Pri. 98. 
A rule was made to ſhew cauſe, why a non proſs for not 
confeſſing leaſe, entry and ouſter, ſhould not be ſet aſide, 
| | there 
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190 Of Ejetment. 


Of the Trial in Ejectment, and of Judgment 
againſt the caſual Ejector for not confeſſin 8, 


Se. 


there being a material variance between the iſſue and the 
record; the defendant therefore did not confeſs. Per cur. 
Confeſſion would not have been a defence ; defendant might 
have afterwards moved to ſet aſide the verdict for the va- 
riance; the non-proſs is regular; but let it be ſet aſide on 


payment of colts, . 175. 


Of 


Ok Ejetment. — 
of Proceeding againſt the Plaintiff nonſuited 


at the Trial, and of the Plaintiff's recover- 


ing his Coſts of a Nonſuit for not confeſſing, 
Se. | | 


F a verdi& is given for the defendant, or the plaintiff is 
1 nonſuited for any other cauſe than for the defendant's 
not confeſſing leaſe, entry and oufter, the defendant muſt pro- 
ceed to tax his coſts on the po/iea as in other actions, and 
ſue out a capias ad ſatisfaciendum againſt the plaintiff ; and 
if upon ſhewing the ſaid writ under ſeal to the leſſor of the 
plaintiff, and ſerving him with a copy of the rule by con- 
ſent to confeſs leaſe, entry and ouſter, the leſſor of the 
plaintiff does not pay them, the court will grant an attach- 
ment againſt him. | 
If the plaintiff is nonſuited, he may pay the coſts to 
which of the defendants he pleaſes. Stra. 516. 
The plaintiff in ejetment is a meer nominal perſon, and 
truſtee for the leſſor; and therefore he cannot releaſe the 
action, without being guilty of a contempt ; or if an action 


for meſne profits after recovery. be brought in his name, and 


he releaſes it, he may be committed for a contempt. 
So the caſual ejeftor is only a nominal perſon, and has 


no intereſt in the premiſſes, therefore a caſual ejector cannot 


confeſs judgment. Stra. 531. | 

Defendant at the trial did not appear to confeſs, &c. a 
nonſuit happened; and afterwards the plaintiff's leſſor, in- 
ſtead of taking his remedy for the coſts taxed upon the 
common rule as he ought to have done, entered judgment 
againſt the caſual ejector, ſued out a fi. fa. againſt the 
defendant's goods, and levied his coſts thereon, acting as 
ſpecia] bailiff himſelf. An action being brought for this 
irregular levy in B. R. the defendant moved in C. B. to ſet 
aſide the fi. fa. and the court ordered reſtitution to be made, 
and the defendant's coſts to be paid by the leſſor and his at- 
torney ; and by conſent the action in B. R. to be diſcon- 
tinued without coſts, and no other action brought. Barnes 
182, | 
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192 Ot Ejetment 


Of the Verdict, and Judgment in Ejectment. - 


8 the verdict is the ground of the judgment, it ouzht 


not to be entered for more land or different parcels 
than the defendant was found guilty of by the verdict; but 
a variance between the verdict and judgment occaſioned by 


the miſpriſion or default of the clerk in entering the judg- 


ment, is not fatal, but hath been amended by the court af- 
ter a writ of error brought. —As where the plaintiff had judg- 
ment, That he recover his term of a meſſuage and ten acres 
of land, and the verdict acquitted the defendant guoad the 


—— ———— 


land, [by which the judgment was larger than the verdia] 


and, becauſe it appeared to be the mil; prilion of the clerk, who 
had not purſued the verdict which ought to have been his 
guide in making up the judgment, and no miſtake in point 
of law in giving the judgment, therefore the party ought 
not to ſuffer for his miſpriſion, ſince the ftatute of 8 H. 6, 


£. 12. gives the judges, in affirmance of their judgment, 
power to-amend and reform what in their diſcretion ſcems 


to be the miſpriſion of clerks. 


If the plaintiff has a verdict for all, the entry of the : 


Judgment is, that the plainti f recover is term againf} the 
defendant of and in the premiſſes aforeſaid,” and till the ſtatute 
5 6 IV. & M. took away the capiatur fine, there uſed to 


be alſo judgment quod capiatur. Carth. 390. 
But if the judgment in ejectment be entered, that he 


recover poſſeſſion of the term aforeſaid,” this is as well as if 


it had been, „that he recover his aforeſaid term,” becauſe 
both fignify the ſame thing, the poſſeſſion itſelf being to be 
recovered on the habere facias poſſeſſionem. Law of Eject. 

And hence it 1s, that if the term expires pending the ſuit, 
the plaintiff cannot recover the poſleffion, becauſe the court 
cannot give the plaintiff judgment for the land; when it 
appears upon the face of the record that his title to it is 
determined, yet ig ſhall have his judgment for damages be- 
cauſe the treſpaſs ſtill remained. Sav. 28. Co. Lit. 285. 

If the defendant be acquitted of part, and judgment be 


entered quod def. fit quietus qusad, &c. that part whereof he 


is acquitted ; this is error, becauſe the judgment in this 
action is not final as in the writs of right, and the judg- 
ment in this action doth not protect the defendant from 
any further ſuit, but only quits againſt the title ſet up by 
the plaintiff in' that action; but ſince it appears that the 
plaintiff's demand was groundleſs as to that part whereof 
the defendant was acquitted, the judgment as to that part 


mult be ſet down to be quod def. eat inde fine die. The 
plaintiff 
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Of the Verdi& and Judgment i Ejcinient. 


plaintiff as to that having no further cauſe to detain him 
longer in court, Cro. Eliz. 763. 5 


. 


If one of the defendants die after a verdict, the plaintiff 
ſhall have judgment againſt the ſurvivors, on his ſuggeſting 
the death of one on the roll, but then the judgment muſt. 
be entered as. to the perſon deceaſed, guad quer. nil capiat. © 
Moor 469. Cro. Car. $13. 14. Jon. 401. Law Eject. 
If an ejectment be brought againſt baron and feme, and 
the plaintiff hath a verdict againſt. both, and before judg-. 
ment the huſband dies, the plaintiff may, on the ſuggeſtion, 
have judgment againſt' the wife; not only becauſe this is a 
treſpaſs committed by the wife, and that therefore ſhe is 
puniſhable for her own act, which is injurious to another; 
but becauſe, where the wife is found guilty of the ejectment, 
ſhe muſt have obtained that in lawful poſſeſſion, either joints | 
ly with her huſband, and then it ſurvives, or elſe ſhe had 
the whole poſſeſſion in her own right ; and in either caſe the 
plaintiff may puniſh her, and recover the poſſeſſion, which 
is wholly in her on the death of her huſband. Rel. Rep. 14. 
Cro. Fac. 356. 1 — 3 

It was formerly held, that if a demiſe was laid in the de- 
claration for a longer term than the leſſor had intereſt in the 
premiſes, the plaintiff could not recover. Per Hale. Tr. 

27 Car. 2. But upon an objection made at ni. pri. where 
the demiſe was laid for a longer term than the leſſor had 
title; and 2 Leo. 140. Brown 133. were cited in ſupport 
of it, lord Mansfield ſaid, there is nothing in the ob- 
jection, for if the leſſor have a title, though but for a week, 
he ought to recover; for the true queſtion in ejectment is, 
who has the poſſeſſory right. Suppole a perſon has an in- 
tereſt for three years only, and ſhould make a leaſe for five, 
it would be good for the three years. Bull. ni. pri. 106. 
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Of arreſting the Judgment in Ejectment. 


T* by any intendment a judgment in ejectment after a 
verdict can be made good, the court will do it. As 
where on error brought after judgment for plaintiff, that he 
recover his terms, when the declaration was on two ſeparate 
demiſes, by two different leſſors of the very ſame premiſes, 
and for the very ſame term; and though objected, that the 
judgment being to recover his zerms in the plural number, 
was wrong, as both the leſſors could not have title to the 
ſame premiſes, at one and the ſame time, the court affirmed 
the judgment. And the chief juſtice cited a caſe, Trin. 
48 5 Geo. 2. Fiſher and Hughes, where, upon three de- 
miſes, by ſeveral leſſors of the ſame premiſes, and judgment 
as to two demifes, was entered for the plaintiff and as 
to the other, for the defendant; the objection being, that 
there was judgment both for the plaintiff and defendant, 
yet the court held the judgment right. x Vi. 1. S. C. 
Stra. 1180. | | 

So, where after judgment to recover his term, when there 
were two demiſes of different lands, and error brought, and 
objected, that the judgment being in the ſingular number 
to recover. his term, was wrong. Per cur. The judgment 
is to recover his term de et in tenementis predia, which red- 
dendo ſingula fingulis is well enough, for there is but one 
term in each part of the premiſes, Sira. 835. 3 

But where on motion in arreſt of judgment, the words in 
the declaration being one meſſuage or tenement, which is 
too uncertain, as tenement is all a man holds, and after 
judgment, the ſheriff cannot tell of what to deliver poſſeſ- 
ſion, the court made a rule to ſtay judgment till cauſe 
| thewn, and afterwards judgment was arreſted, Barnes 
174. | 
The ejectment was brought for one meſſuage, with the 
appurtenances in the pariſhes of A, or B. or one of them; 
and though after a verdict for plaintiff, judgment was ar- 
reſted for the uncertainty. Barnes 18. 

The Engliſh notice at the foot of the declaration, was 
ſubſcribed by the nominal plaintiff, inſtead of the caſual 
ejector, which the court held bad, and diſcharged the rule 
for judgment. Barnes 172. fs 

The ſame caſe in B. R. H. 2 Geo. 2. Barker v. Meri- 
Field. | Os | | 

After verdid for plaintiff in ejeQment, and motion in 
arreſt of judgement, becauſe the demile was laid on a day 

| not 
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Of arreſting the Judgment in Ejedment. 


„„ 


hot then arrived, held to be no objection. Burr. 4 pt; 
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The death of the plainti F in ejectment, is no ground for 
a motion to arreſt the judgment. 1 Mod. 252. | 
In ejectment againſt te defendants, the declaration was, 
that he entered inſtead of 7hey entered; and, on motion in 
arreſt of judgment, the court at firft held it to be bad, but 
afterwards ordered it to be amended on the authorities of 
Cro. Jac. 306. And plaintiff had judgment. Salk. 48. 
| Treſpaſs and ejectment by original; motion in arreſt o 
judgment upon a fault in the original [for a bad original is 
not helped by verdict ;] but the maſter certifying there was 
no original at all, the plaintiff had judgment, though in 
his techaration he recited an original. 1 Mod, 3. 

The plea of the landlords and tenants, who had appeared 
with the filazer, and entered into the common rule, was 
left in the prothonotary's office, entitled with the true name 
of the cauſe; but, by miſtake, in the plea was inſerted the 
name of the plaintiff*s Ir (as complaining) inſtead of 
that of the nominal plaintiff; upon which the attorney, 

conceiving the plea to be a nullity, ſigned judgment againſt, 
the caſual ejector; which judgment, upon application to 
the court, was ſet aſide with coſts, Barnes 191. o 

Where judgment is obtained againſt the caſual ejector, 
and a trial is not loſt, the courts will, on the defendant's 
application, his payment of coſts, and entering into the 
common rule, to confeſs leaſe, entry, and ouſter, ſet aſide 
ſuch judgment in ejectment, (as well as in other actions) 
and not put the tenant to the charge, inconvenience, and 
N of recovering back his poſſeſſion, by another action. 

tra. . | | 

The is no diſtinction between a judgment in ejectment 

* upon a verdibt, and one by default; in the former, the 
plaintiff's right is found, in the latter, confeſſed. Burr. 


4 pt. 667. | | 
A regular judgment in ejectment may be ſet aſide in B. R. 


and C. B. Stra. 975. 
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196 | Of Ejetment. 


Of Execution in Ejectment. 


| T, — judgment to recover his term, he may 


enter without ſuing out an Habere facias poſſeſſionem ; for 
where the land recovered is certain, the recoveror may 
enter at his own peril, and the aſſiſtance of the ſheriff is 
only to preſerve the peace. 2 Sid. 156. 1 Kol. Rep. 213. 
Noy 71. Palm. 262. | = 

But although, after judgment, the plaintiff is entitled to 
and may ſue out an habere facias paſſeſſiunem, yet if he neglect 
to ſue out execution within a year after the judgment, 
he muſt bring a ſcire factas to revive the judgment“ as in 
other caſes, otherwiſe the court will award a reſtitution 
guia erronice emanauit. 15 1 | 

The defendant in ejectment died, and a ſcire facias went 
out againſt the tertenants of the land, which was demurred 
unto, for that the heir was not named, nor was it alledged 
that any ſtrangers had intruded; but the court ruled it 


well, for the heir may come in as tertenant. Sid. 317. 2 


Keb. 143. But for this, vide Cro. Car. 295, 312. Cro, 
Fac. 506. 2 Brown 145. | IS 
In ejectment, there was judgment againſt the teſtator, 
and a ſci. fa. againſt the executor, without naming him 
terre-tenant; and it being objected, that in ejectment the 
defendant is ſuppoſed to be a diſſeiſor, and that the lands 
deſcend to his heir at law, the plaintiff took out a new 
ſeire facias, and amended the fault. Carth 2. 

Judgment was for two meſſuages, and, after the year, a 
ſcire facias upon it recited a judgment of one meſſuage 
only; to which zul fiel record being pleaded, it was moved 


to amend it. But denied. For there may be ſuch a judg- 


ment; and this does not appear to be erroneous upon the 


face of it. 6 Mod. 310. | | | 
But if the plaintiff hath a judgment, with ſtay of ex- 


ecution for a year, he may, after the year, take out his 


execution without the ſcire facias, becauſe the delay is by 


—_— 


—— 


* It ſeems to have been doubted, whether a /ci. fa. lay to 
revive a judgment in ejectment after the year, becauſe by the 
common law it lay only in real actions; and at the time of 
Weſftm. 2. c. 45. which extends it to perſonal actions, the ferm 
or poſſeſſion was not recovered in the action of ejectment; but it 
ſeems now agreed, that a ſcire facies lies to revive the judgment 
in the action after the year, as well as in others. Sid. 351. 1 


Salk. 258. Ld, Ray. 806. Comb. 250. 2 Keb. 307, Shin. 427. 
| conlent 
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conſent of parties, and in favour of the defendant; and 


the indulgence of the plaintiff ſhall not turn to his pre- 
judice, nor ought the defendant to be allowed any ad- 
vantage of it, when it appears to be done for his ad- 
vantage, and at his inſtance. Rol. Rep. 194. Salk. 258, 


6 Mad. 288. Barnes 132. 2 Barnes 165, 166, 172. Stra. 


00. 
, But it ſeems this delay of execution, being only the com- 


promiſe or agreement of the parties, is never entered on 


the roll; and therefore, after the year, the plaintiff ought 
to move the court for a ſcire facias, leaſt the execution 
ſhould be ſuſpended quia erronice after the year, without the 
ſcire facias, Keb. 785. 6 Med. 288. and the above au- 
thorities. | | 

Sd if the defendant brings error after the year, after judg- 
ment given, and afterwards becomes nonſuit, the defend- 


ant in error may ſue out execution without a ſcire facias. 


Ld. Raym. 807, Cro. El. 416. 5 Co. 88. | 
But if there is an injunction out of Chancery, he cannot take 
out execution after the year, without a ſcire facias, becauſe 
the courts of law do not take notice of Chancery injunctions, 
as they do of writs of error; for the latter is a judicial 


proceeding, appearing to them upon record; wheteas, an 


injunction is not a matter of record, fo as the court can take 
notice of it. Stra. 301. | 

But in the caſe of an injunction, the party may take out 
his execution within the year, and continue it down by 
vic. non miſit breve, and it will be no breach of the injunc- 
tion, which is only to prevent an actual execution. Salk. 
322. pl. 9. 6 Mod. 388. | 

The plaintiff may enter, pending a writ of error, upon a 
judgment in ejectment, if he finds the poſſeſſion empty; 
for the writ of error binds the court, but not the party. 
But then he muſt take care that he do not enter with force. 
Badger v. Lloyd. Holt 199. Ld. Raym. 808. 

After verdict for plaintiff, motion for leave to take out 
execution againſt the caſual ejector, non ob/tante a writ of 
error brought by the defendant. Rule diſcharged. Per cur. 
In caſes where the landlord is admitted to defend without the 
tenant, the reaſon for judgment againſt the caſual ejector, 
per ſtatute, is, that under it, after an end of the ſuit, plain- 
tiff may obtain poſſeſſion of the premiſes ſued for, which 
he could not do by virtue of a judgment againſt a perſon 


out of poſſeſſion. But where a writ of error is brought, 
9 there 
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there is not the leaſt reaſon to give plaintiff leave to take 
poſſeſſion, till after a determination in error. Barnes 
208. 

No new ejectment ſhall be brought by the defending after 
judgment againſt him, till he has quitted the poſſeſſion, or 
the tenants have attorned to the plaintiff, ſo as he be in 
poſſeſſion, and the defendant out. Salk. 258, | 


A writ of poſſeſſion is to the following effect: 


GEORGE the third, Cc. To the ſheriff of 
greeting. Whereas 'A.B. lately in our court, be- 
Fore us [or before our juſtices, if in C. B.] at 
Meſiminſier, by bill without our writ, and by the 
Judgment of the ſame court, [if by original, ſay by 
the judgment of the ſame court] recovered againſt 
C. D. his term yet to come of and in one meſſuage, 

&c. with the appurtenances, ſituate, lying, and 

' being at in your county, which E. F. 

f on the day of demiſed to the ſaid - 

A. to hold and enjoy to the ſaid A. from the 

day of then laſt paſt, unto the full 

end and term of years thence next enſu- 
ing, and fully to be compleat and ended; by vir- 
tue of which ſaid demiſe, the ſaid A. entered up- 
on the ſaid tenements, with the appurtenances, 
and was poſſeſſed thereof, until the ſaid C. _ 
terwards, to wit, on the day of 

the year aforeſaid, with force and 58 

entered into the ſaid tenements, with the appur- 

tenances, and him the ſaid A. from his farm afore- 

- ſaid ejected, put out, and amoved, his ſaid term 

therein not being expired; ; and him ſo ejected, 
put out, and amoved from his poſſeſſion of his ſaid 
farm, hath withheld, and ſtill doth withhold, 
whereof the ſaid C. is convicted, as appears to us 
upon record. Therefore, we command you, that 
without delay you cauſe the ſaid A. to have 
his poſſeſſion of his farm aforeſaid, yet to come of 
and in the tenements aforeſaid, with the appur- 
tenances, and how you ſhall execute this our 
writ, make appear to us [or to our juſtices] at 


It eflminſiers 


4 


* 
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Meſiminſter, on, &c. [the return] and have then 
there this writ, : | 


Witneſs, &c. 
For other forms, ſee the various books of entries. 


The writ of poſſeſſion has relation to its teſe, though it be 
not actually ſued out till after the death of the leſſor of the. 
plaintiff; yet if. teſted before his death it is regular, Burr. 
4 pt. 1971. 5 

The words of the writ are quod habere facias poſſeſſionem ; 
ſo that there muſt be a full and actual! poſſeſſion given by 
the ſheriff, and conſequently all power neceſſary for this 
end muſt be given him; and therefore if the recovery be of 
a houſe, the ſheriff may juſtify breaking open the door, if 
he be denied entrance by the tenant, becauſe the writ can- 
not be otherwiſe executed. 5 Co. 91. . Law of Ejefim, 
108. | | | 
The ſheriff is to give peſſſion, upon the plaintiff*s ſhewing, 
and at the plaintiff's peril z who is, at his peril, to take 
poſſeſſion of no more than he is intitled to. Vide Burr, 
4 pt. 2673. OE 

An iſſue has been directed to try whether the ſheriff had 
delivered poſſeſſion properly according to the recovery. bid. 

If plaintiff recovers ſeveral meſſuages in the poſſeſſion of 
different perſons, the ſheriff muſt go to each houſe, and de- 
liver the poſſeſſion thereof; and this is done by turning the 
tenants out of each of the houſes ; for the delivery of one 
meſſuage in the name of all, is not a good execution of the 
writ; becauſe the poſleflion of one tenant is not the poſ- 
ſeſſion of another; but each hath his ſeveral poſſeſſion. 
Law of Ejedm. 108. 

If the theriff turns out all perſons he can find in the houſe, 
and gives the plaintiff, as he thinks, quiet poſſefion ; and, 
after the ſheriff is gone, there appears ſome perſons. to be 
Jurking in the houſe, this is no good execution; and there- 
fore the plaintiff ſhall have a new habere fectas poſjeſſionem ; 
| becauſe he never had execution. Upton v. Melis, Leon. 145. 

If the execution goes to the ſheriff for twenty acres, the 
ſheriff muſt give twenty acres, according to the common 
eſtimation of the country where the lands are. Roll, Rep, 
410, | 
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Tf the recovery is of land, and the plaintiff demanded 
more than he recovered, the ſheriff uſed formerly to give 
poſſeſſion of one or two acres in the name of all, which the 
plaintiff recovered, in order to be ſafe from an action of 
treſpaſs, by giving that which was not recovered ; but now, 
at this day, in the caſe of recovering leſs than was demand- 
ed, the plaintiff uſually gives the ſheriff ſecurity to in- 
demnify him from the defendant ; and then the ſheriff gives 
execution of all which the plaintiff demands under his 
judgment. Law of Ejict. 110. 3 5 

Judgment was for one meſſuage, and the ſheriff delivered 
poſſeſſion of two [as it was ſaid] a lath and plaiſter being 
run up in the middle of the meſſuage, and occupied by two 
families, held a good execution. 

Ejectment was for five eights of a cottage, and the ſheriff | 
gave poſſeſſion of the whole to the plaintiff who was tenant 
in common: Per cur. This is wrong, the writ ought to 
have purſued the verdict; let there be a rule upon the ſheriff 
and the leſſor of plaintiff, to reſtore the tenant to three eight 
parts of the premiſes, otherwiſe he will be forced to bring 
another ejedtment for the ſame. 3 I/ilf. 49. 

A moiety may be recovered in ejectment for an entirety. © 

A rule was made for the leſſor of plaintiff and his attor- 
ney, to pay the tenant his coſts of the application, and re- 
ſtore his goods, they having entered a general judgment, 
and taken out a general writ, and thereby taken poſſeſſion 
of the whole premiſes and removed the goods, when the de- 
fendant had obtained a rule to defend for two thirds, Barnes 
191. 
94 judgment irregularly obtained was ſet aſide, and the 

oſſeſſion given upon the execution ordered to be refiored, 
Bur the leſſor of plaintiff (who held the poſſeſſion) abſcond- 
ing, the rule became ineffetual—whereupon it was moved, 
on behalf of the late tenants, for a writ of reſtitution, which 
the court awarded accordingly. Barnes 178, | 

In ejectment after a verdict, and writ of error allowed, if 
no recognizance is entered into, nor bail put in, the plain- 
tiff may ſue out his execution. Suppl. to 2 Barnes 30. as to 
Bail on error in ejectment. Vide the ſtat. 16, 17 Car. 2. c. 8. 

* 4 Burr. 2501. and foj? title Bail in error, where requi- 
Ide. 


_ Of 
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Of quieting the Plaintiff, and of relieving him 
| when his Poſſeſſion is diſturbed, ' 


T2 E writ of execution in ejectment is only returnable 
| at the inſtance and election of the plaintiff, for the 
court will not direct the writ to be returned at the inſtance 
of the defendant ; which ſeems to be left to the choice of 
the plaintiff, that he may take what is moſt for his advan- 
tage, in order to have the full benefit of his judgment; 
and the way to that is, to ſuffer him to renew the execu- 
tion at his pleaſure, till a new execution be had ; but he 
cannot renew execution after he has once procured the 
writ of poſſeſſion to be returned and filed; becauſe it then 
appears on record, that the plaintiff hath had the benefit of 
his ſuit, and then to award a new execution would be aum 
agere, and conſequently ſuperfluous ; and therefore the court 
will never oblige the ſheriff to make a return, but at the 
plaintiff's deſire, Rol. Abr. 386. 2 Keb. 245. Rol. Rep. 
353. Ld. Raym. 252, 346, 482, 718, 725, 1072. Carth. 
496. Salk. 260. pl. 1. 5 Med. 443. | 
If the writ is once returned, though not filed, it ſeems 
no new habere facias- ſhall iſſue, becauſe when the return is 
made it becomes a record, which the court then is entitled 
to. 2 Brown 216. Ih 
When the writ is not returned, in order for a new writ, 
there muſt be a ſuggeſtion, that wicecomes non miſit breve ; 
but this new writ cannot iſſue, till the return of the firſt 
writ is out; becauſe till that return is paſt non conflat to the 
court, but that the ſheriff may do his duty, and the plaintiff 
thereby have the full benefit of his. judgment, and ſo no 
new writ neceſſary. Palm. 289, | | 
The writ is not executed, nor the execution compleat, 
till the ſheriff and his officers are gone, and the plaintiff 
left in quiet poſſeſſion. If the officer is diſturbed in the ex- 
ecution of the writ, on affidavit thereof, the court will grant 
an attachment againſt the party, whether the defendant or 
a ſtranger, becauſe the writ is the proceſs of the court, and 
the diſturbance is a contempt of its authority, 6 Mod. 27, 
But after poſſeflion once given, and a diſturbance thereof, 
the law makes a difference where the plaintiff is turned 
out by the defendant himſelf, and where by a ſtranger : If 
by the defendant, and the writ not returned, the plaintiff 
may have a new habere facias or an attachment, becauſe the 
detendant himſelf ſhall never keep that poſſeſſion, which the 
plaintiff is entitled to, and has recorered by due courſe of 
law; 
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law; but if he is turned out by a ſtranger after execution 
executed, the plain tiff is put to his new action upon an in- 
dictment of forcible entry, where the force will be puniſhed, 
becauſe the title was never tried between the plaintiff and 
a ſtranger; and the ſtranger may claim the land by title 
paramount the plaintiff, or he may come in under him, and 
then the recovery and execution in the former action ought 
not to hinder the ſtranger from keeping that poſſeſſion which 
he may have a right to; and if the law were otherwiſe, a 
plaintiff, by virtue of an habere facias, might turn out his 
own tenant, who came in after execution executed; where- 
as the poſſeſſion was given him againſt the defendant only, 
and not againſt others not party to the ſuit. RatchfF v. 
Tate. Keb. 479. | 

In the caſe of Fortune and Johnſon, on motion for an at- 
tachment againſt Johnſon, for ejecting the plaintiff who had 
been put into poſſeſſion by an habere facias, the court made 
no rule, becauſe it appeared that Fohnſon claimed under an 
elder judgment, and it was title againſt title, and therefore 
left them to take their courſe at law. Style. 318. | 

The plaintiff had judgment, but by agreement afterwards, 
the defendant was to hold for the reſidue of his term, and 
accordingly held for ſome time; then the plaintiff took out 
an habere facias, and executed it; upon which the defendant. 
moved for reſtitution on the agreement, which the court 
refuſed, and left him to his wy {0 on the agreement, for 
the judgment was ruled abſolutely ; but if the judgment 
had been with a cęſſat executio till ſuch a time, there if the 
plaintiff takes out execution within the time, the defendant 
ſhall have reſtitution, becauſe the judgment was entered 
with the limitation. Siyle 408. Law Eject. 113. 

But quære, how does this appear to the court, ſince it 
ſeeras a ceſſat executio is never entered on the roll? The 
difference ſeems to be between a judgment by confeſſion, and 
on verdidt, where the former is given with a cęſſat exrcutro ; 
and there, if the execution is taken out contrary to the 
agreement, the court will fet it aſide, and puniſh the attor- 
rey : but where judgment is given on verdi, the verdict is 
the foot and ground of the judgment, and the court will 
not take notice of agreements between the parties, but leave 
them to their remedy, 


Of 


a Of bringing a new or ſecond Ejectment. 


NE great advantage attending this action is, that a 
man may have a remedy toties quoties, in being allow- 
ed to bring as many ejectments as he pleaſes [10 Mod. 1. ] 
which has ſometimes proved a great miſchief, but is ſtill 
without remedy; for though it has ſometimes been attempt- 
ed in chancery, after three or four ejectments, by a bill of 
peace to eſtabliſn the prevailing party's title, yet it hath al- 
ways been denied to alter the courſe of law, for that every 
er mor may have an ejectment, and every ejectment ſuppoſes 
a new demiſe, and the ces in ejectment are a recompence 
for the trouble and expence to which the poſſeſſor is put. 
But where the ſuit begins in Chancery for relief touching 
pretended incumbrances on the title of lands, and the court 
, has ordered the defendant to purſue an ejectment at law, 
there, after one or two ejectments tried, and the right ſet- 
tled to the ſatis faction of the court, the court hath ordered a 
perpetual injunqtion againſt the defendant, becauſe there the 
ſuit is firſt attached in that court, and never began at law, 
and ſuch precedent incumbrances appearing to be fraudulent, 
and inequitable againſt the poſſeſſion, it is within the com- 
aſs of the court to relieve againſt it. 

If one has a verdict in ejectment, and coſts taxed, and 
an attachment iſſues for the nonpayment of coſts, the de- 
fendant ſhall not have an ejetment in the ſame court 
againſt the plaintiff till thoſe coſts are paid, but he may 
proceed in another court; and the reaſon is, becauſe the 
court will have obedience' paid to their rules ; but another 
court cannot take cognizance of the rules of a diſtinct 
court. Sid. 279. 8 Mod. 225. Stra. 548. 554. 681. 2 
Stra. 1152. 

But where H. brought an ejectment in C. B. and at the 

aſßhzes was noniuited, and coſts were taxed on the nonſuit, 
and then he- brought a new ejectment in C. B. and upon a 
rule being there made to ſtay proceedings tiil the colts of 

the firit nonſuit were paid, he brought an ejectment in 
B. R. that court ſtayed proceedings there alſo, upon pro- 
ducing the rule of the court of C. B. and made a like rule 
there. 2 Barnes 107. a | 

No new ejectment {hall be brought by the defendant after 
recovery againſt him, till he has quitted the poſſeiton, or 
the tenants have attorned to the plaintiff; ſo that he be in 
pollefiion and the defendapt nut. Salk. 258. pl. 12. | 
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Of bringing a new or ſecond Ejectment. 

The court would not ſtay proceedings in one ejectment 
till the event of another was determined. Barn. X. B. 47. 

But proceedings in a ſecond ejectment were ſtayed till 
the ſpecial verdict in the former was determined. And. 
148 2 . 1105. a 
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Of recovering the meſne Profits. 


E FOR E the time of Hen. 7. plaintiffs in N 


did not recover the term; but until about that time 


the meſne profits accruing to the cjector were the meaſure of 
the damages given the je:d. So that by the old law and 


practice in eſectment, the plaintiff recqyergd nothing but 
damages, no term was recovered; but when it became 
eſtabliſhed that the term ſhould be recovered, the ejectment 


was put into the form of a'real action; the proceeding was 


in rem. and the thing itſelf ;, the term only then was reco- 
vered, and nominal damages, but not the me/ne profits; 


whereupon a mode of recovering the meſne profits [after the 
ejectment had been tried, and the plaintiff had recovered 


poſſeſſion] in an action of treſpaſs was introduced, and 
grafted upon the preſent fiction in ejectment; and the ac- 
tion of treſpaſ+ for the meſne profits is put in the place of 
the ejectment at common law, which was a true, and not a 
fictitious action, and nothing more than an action of treſ- 
paſs. Vide 3 Wilſ. 120. and Alin v. Parker, - Burr. 4 pt. 
6% 4 | | 

Actions for meſne profits tend to create double expence; 
the plaintiff ſhould be ready at the trial of ejectment to 
prove his damages. Barnes 87. 

It was ſettled by all the judges in Aſiin v. Parker, 32 Geo. 
2. on a caſe reſerved, that in treſpaſs againſt the tenant in 
poſſeſſion for meſne profits, either by the leſſor or the nominal 
plaintiff, after a recovery in ejectment, the plaintiff need 
not prove a title ; but it is ſufficient to produce the judg 
ment in ejectment, and the writ of poſſeſſion executed, and 
to prove the value of the profits, and thereupon he ſhall re- 
cover from the time of the demiſe laid in the declaration. 
Burr, 4 pt. 688, Barnes 472. 
Where the judgment was againſt the caſual ejector, and 

no rule entered into, the leſſor cannot maintain treſpaſs for 
the meſne profits without an actual entry—but aliter where 
the judgment is againſt the tenant in poſſeſſion; and he 


entered into a rule, for then he is eſtopped. O#. Stra. 5. 


In caſe the plaintiff can prove his title accrued before the 
time of the demiſe, and prove the defendant to have been 
in poſſeſſion, he ſhall recover antecedent profits; but then 
the defendant may controvert the title, which he cannot if 
the plaintiff goes for no longer time than is contained in the 

demiſe. Decofta and Atkins, per Eyre, ch. juſt. Hil, 4 Geo. 

2. Bull, Ni. Pri. 87. 

But 
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8 Ok Ejetments 


Of recovering the meſne Profits. 


But note: Should the plaintiff in an action of treſpaſs 


for meſne profits go back for damages till the time his title 


accrued, and the defendant have been in poſfeſſion, he may 


protect himſelf by the ſtatute of limitations, from all da- 
mages, but for the laſt ſix years. Bull. Ni. Pri. 88. 


If the action be brought, after judgment by default, 


againſt the _ ejector, it is uſual for the plaintiff to re- 


cover the coſts of the ejectment, as well as the meſne pro- 


fits. Bull. Ni. Pri. 88. © ky 


And in caſe the action be brought by the nominal plaintiff” | 


in ejectment, the court on application will ſtay the pro- 
ceedings therein till ſecurity is given for the coſts. Agreed, 
Thid. | | So | 

If one tenant in common recovers in ejectment againſt 
another, he may have treſpaſs for the meſne profits, 3 Will. 
118. : KY 
The defendant cannot pay money into court in an action 
for meſne profits after recovery in ejectment. 2 Wilſ. 115. 
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Ok Beplevin. 


Of the Action of Replevin. 


JOODS, Cc. are only repleviſable when they have 
been taken by way of diſtreſs; and therefore replevin 


is a remedy grounded upon a di/trefs, being a re- deliverance 


of the goods or cattle diſtrained to the firſt poſſeſſor, on 
ſecurity given by him to zry the right, and to re- deliver 
the things diſtrained, if judgment be given againſt him. 
Co. Lit. 145. 87 
The action of replevin is of two ſorts; 1. In the detinet. 
2. In the detinuit, and may be brought in any caſe where 
a man-has his goods or cattle. taken from him by another, 


by way of diftireſs. 


Where the party has had his goods re- delivered to him 
by the ſheriff upon a writ of replevin, or upon a piaint 


levied before him, [which by the ſtatute of Marlbridge 52. 
Hen. 3. the ſheriff may take out of the county court, and 
make replevin preſently] the action is in the detinuit, where- 
fore he detained the goods, &. but where the ſheriff has not 
made ſuch repleyin, but the diſtrainer ſtill keeps poſſeſſion, 


the action is in the detinet; wherefore he detains the goods, 
Sc. However, of late years, no action has been brought 
in the detinet, though there is much curious learning in the 


old books concerning it. 


replevin in the detinet, inftead of an action of treſpaſs d- 


bonts aſportatis, is, that he can oblige the defendant to re- 


deliver the goods to him immediately, in caſe upon making 
his avowry they appear to be repleviſable; but as he may 


more ſpeedily have them delivered immediately after they are 


diftrained, by application to the ſheriff, the action in the 


 detinet has fell. into diſuſe, — never brought, unleſs the 


diſtrainor has eſloined the goNs, ſo that the ſheriff cannot 
get at them to make replevin; and then it may be brought 
in the detinet: W hereupon, after avowry made, the plaintiff 
may pray that the defendant gage deliverance; or he may, 
upon the return of elangavit to the pluries writ of replevin, 
have a writ to the ſheriff, commanding him to take other 
beafts, &c. of the defendants in witer nam; but then, if the 
defendant, before the return of the withernam, appears to 
the writ of replevin, and offers to plead nm cepit, it ſhall 
ſtay the withernam; for the defendant ſhall not be con- 
25 4 | | cluded 


The advantage the plaintiff has in bringing an action of 
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26 Dt Replevin. 
Of the Action of Replevin. 


eluded by the return of the elongavit, becauſe the ſheriff can 
make no other return, where he cannot find the thing to be 
replevied. e, , | 


*. 


The word withernam; is a term, which Ggnifies a ſe- 


cond or reciprocal diſtreſs, in lieu of the firſt, which was 
eſloĩned. The writ of capias in withernam, is a writ there- 


fore to the ſheriff, commanding him to take other goods, 


Er. of the diſtrainors, in lieu of the diſtreſs formerly taken 


and eſloined or withheld from the owner. 80 that here is 
now diſtreſs againſt diſtreſs, one being taken to anſwer the 


other by way of repriſal, and as a puniſhment for the ille- 
gal behaviour of the original diſtrainor. For which reaſon, 


goods taken in woithernam, cannot be replevied, till the 


original diſtreſs is forthcoming. Ld. Raym. 475. 

If the perſon taking the goods claims property in them 
before the ſheriff, he cannot make replevin of them: But 
then the plaintiff may ſue out a writ de proprietate probanda, 
upon which the ſheriff muſt have an inqueſt of office; and if, 
upon ſuch inquiſition, the property is found in the plain- 


tiff, the ſheriff ſhall make replevin ; otherwiſe not. -But 


though the property is not found in the plaintiff, he is not 
concluded, for he may ſtill have his action of replevin in 
the detinet, or of treſpaſs. But if in an action of replevin 
_ the defendant plead property, and it be found for him, the 
plaintiff is thereby concluded. 


Therefore, he that brings replevin muſt have an abſo- 


Jute,” or at leaſt a ſpecial property in the thing diftrained ; 
and therefore, ſeveral men cannot join in a replevin, unleſs 
they be joint-tenants, or tenants in common. Co. Lit. 
Executors may have a replevin of a taking in vita teſla- 
toris. | | 
So if the cattle or goods of a feme ſole be taken, and ſhe 
afterwards intermarry, the huſband alone may have re- 
plevin; but if they join, and there be a verdict for them, 
judgment will not be arreſted, becauſe the court will 
preſume them jointly intereſted (as they may, if a diſtreſs 
be taken of goods, of which a man and woman were joint- 
tenants, and afterwards intermarry :) the avowry admitting 


the property to be in the manner it is laid. Vide Bull. Ni. 


I. 33. 


Of 


of the Action of Repleying and where it .may 
T 7 
| T action of replevin may be brought eicher in B. R. 
or C. B. by writ made returnable therein; but the adtion 

is moſt uſually commenced in the county court, though by 

ſpecial cuſtom 4 replevin may be brought in an hundred 

*court, &c. or other court of record, that * hold plea 
thereof. Vide. Salt. 580. 2 Inſtit. 139. 3 Mod. 56. St. 


* 


A repleyin lies two ways in a county court, by writ and 


by piaint. However, it is ſeldom brought by writ there, 


| becauſe the plaintiff may have his govds or cattle reſtored 
to him more ſpeedily, by levying his plaint there, according 
to the ſtatute of Marlbridge 52. Hen. 3. c. 21. which gives 


a replevin by plaint, either in or out of court; till which 
ſtatute, the ſheriff could not replevy by plaint. For, at 


common law, the ſheriff could replevy by writ only, and 


* 


that in his county court. Vide Ld. Raym. 219. 


If the replevin is by writ there, the writ iſſues out of 


Chancery, and is in the nature of a juſlicies. 2 Inſtit. 240. 
And if he does not return it, or does nothing upon it, 
the plaintiff may have an alias, in which is inſerted uſually 
this clauſe, that he make replevin, vel cauſam nobis ſignifices. 
F. N. B. 68. E. And after that a plur ie. 
If the ſheriff makes replevin, he need not return the 


writ; but if he does not, he ought to return the cauſe. 


21.6 ˖ $7 | 

And if he does not, an attachment lies againſt him to 
the coroners, commanding them to attach the ſheriff for his 
contempt, and in the interim make replevin. Reg. 81. 

To any. of theſe writs, the ſheriff cannot return a man- 
davi ballive, &c. For by W:/im. 1. 17, the ſheriff ought 
immediately to enter the franchiſe, and make deliverance, 
F. N. B. 58. F. | | 

If he does not replevy, and makes any other return, the 
plaintiff ſhall have a capias in withernam ; and after that, an 
alias, and a pluries capias in withernam. | 

But as replevin by plainft is the moſt uſual and expedi- 
tious, I ſhall ſhew how to proceed therein. SE 

Upon plaint made to the ſheriff, of goods or cattle di. 
| ſtrained, he, by parel or precept, may, by his bailiff, re- 

plevy them, 2 [n/lit. 139. F. N. B. 6g. Z. Per Lit. g 

Edw. 4. 48. b. | > 
And it is not neceſlary for the plaintiff to ſtay till the 
bounty court is held, before he makes plaint, if the plaint 
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Of the Action of Replevin, and whore ie may 
be brought, 


is afterwards entire there.” © Did. 
make deliverance, though | & 


216 
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And the thei 
s or cattle aus bew 
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57 att &a f. & M544. „ 3 K Fer the mene 
ſpeedy delivery of cattle diſtrained Kg 'muft appoint 
four deputies at leaft in his N . Gif not abovo 
twelve miles one from the other, to make replevins z. Who 
have authority i in his name, * ale e! and deliver- 
nc; 8. e OLED | 1 
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L pen £ r: 'bailiffs; from 
of the pf ini, 
5 make deliverance: of the diſtreſs, but alſo for the re- 

tarn of the beaſts, if return be awarded; and if any take 


ges in Replevin. | 


„ 
* PM 
+2. 7. A oh." 


U 50 © N. making ler, he ſheriff ought to take two 


kinds of pledge viz, Pledges of profecution by the com- 
on law oy pledges: my retorno habende, accofdin ng, to the 
atute Weſtm.-2. & 2% oy WE it is provided, That 
Ai hall not only. receive 

e bor the purſuing of che ſuit, before 


pledg es otherwiſe; be ſhall anſwer tor the price of the 
caſts; und the lord that diſtrains ſhall have his recovery 
"Jp writ, that he ſhall reſtore to him ſo many beaſts or cat- 
tle; "and if the dailiff 1 Non, "ok: to reſtore, his ſuperior 


the) reſtore.” TTY "I * 


The pledges for Faber in this, as in all other a- 


5 tions, ate nom become nominal perſons ; but the pledges pro 


'retornd. habende ought to be real and reſponſible. perſons ; 


for an action lies againſt the ſheriff if he omits to take theſe 
pledges, or if he takes thoſe that are inſufficient ; for the 


party ally: have a ſcire -facias againſt the pledges, where 


the ſuit is in any court of record; and if it is in any court 
not of record, as the county court, hundred court, Cc. 


may have a precept in the nature of a ſcire facias againſt 
theſe pledges, though not a ſcire facias, becauſe a ſcire 
facias ought to be grounded on a record, Ld, Raym. 278. 
Comb. 1, 2. 593. 

But as ſherifts grew remiſs in their duty, and often neg- 
lected taking theſe pledges pro retorno habendo; or if any 


were taken, for the moſt part they were found to be indi- 


gent and irreſponſible people; by the ſtat. of 11 Geo. 2. c. 
19. / 23+ An act for the better ſecuring the payment of 
rents, and preventing frauds by tenants ;” It is enacted, 


That to prevent-vexatious replevius of diſtreſſes taken er 


© rent, all ſheriffs and other officers, having authority to 
<« grant replevins, may and ſhall, in every replevin of a 
©« gdiſtreſs for rent, take in their own names, from the 
„ plaintiff, and two reſponſible perſons as ſureties, a bond 
in double the value of the goods diſtrained [ſuch value to 
* be aſcertained by the oath of one or more credible witnels 
© or witneſſes not intereſted in the goods or diſtreis, which 
e oath the perſon granting ſuch replevin is hereby autho- 
e rized and required to adminiſter] and conditioned for pro- 
« ſecuting the ſuit with effect and without delay, and for 
« duly returning the goods and chattels diſtrained, in caſe 
*© a return ſhall be awarded before any celiverance be made 
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„ of the diſtreſs und cht ſuck Ei" onpeher: FIR ] 


« aforeſaid; tikintf any fuch bondf Ait, at the requeſt and 
cc 
« ſuch bond to the. uvoWaftt or! perfol aforeſaid; by-ihdor(- 

ing the fame; e it wage hand and- ſeal, in 
e the preſence of twW̃o or mere eredible wirneſſrs; which 
may be done e t any ſtamp, provided the aſſignment, 


4 ſo itid6tfed;' be fan an 8 rou 4 
therean 3 > 2d Tf We bond ſo taken 8 aſſigned 
0 felted, Ahe arbeit, or the perſon making ra ho | 
95 may being an Action arid recover" jereubon in bis own. 
6 name; and the couft, Where ſuch 40cion ffrall be brought, | 


"6 may, by 4 rule öf the ſame'cowrr, j give"! ſuch relief to the 


8 parties, upon uch bond, as” ma may be agh | to juſtice 
ee and*reafon”; "and ſuch” rule ſhall: have” . -piture and ef- 
4 fect of 4 'defeaparice to ſuch bond :e 


An action on me caſe was brought u ha therif for 
taking i ihſuffeient pledges: upon a e to which he 


pleaded not guilty ; and a verdict being found againſt him, 


and a judgment given“ thereon" in the court of C. B. on a 
writ of error in B. R. it was objected; 1 That an action on 
the caſe” wis not the proper femedy ; 2: 2 ing ſuch 
action lay,” that there ought to have, bpen u ere faclas firſt 
ſued out againſt the pledges. As tothe firſt, the court 
held, that the party diſtraining has; 24 the ſtat. 1Pe/tm. 2. 
an intereſt in the pledges; and if t tiff omits to take 
ſuch, ot, which is the Pine! thing) cakes /inſdfficient ones, 
5 is 3 and Loom ors erent wy action.— 
20h, hat 'th of os tre \ facins may" be brought againſt 
paz wy. ber gn dc not fol from:sthence, that an 
4850 4025 Ne e's ainſf the ſheriff; and ſuch ſeire facias, 
which i is oh! to Fertify' the Tſuſeioney of the: pledges, is the 


Tefs neceffary in the preſent caſe; ſuch inſufficiency 725 


7 


ſet forth In the declaration, and found by 3 Hi 
- 130 35 Ges.” 2. Partiſon and Prowfe. 8 


Note In uch action agalnſt the ſheriff, focus evidence 
muſe be given by the 'plarntiff of the''infufficiency of the 
pledges or ſureties ; but very light evidence” is ſufficient to 


' throw the proof on the ſheriff, for the ſureties are known to 


bim, and he is to take care that they are ſufficient. Saun- 
| geri v. Darling and another, Tittings at Weſtm. 7 7. 10 Geo. 3. 


2 2 # 


at 
« 


Of 


443 


orf making Repletin. ic 5915 
e ne b; e tight ere 
vo · „on plain being made, and E ut, or in 
 caſe-the good, Ge hauf een diftrained for rent, 4 


75  replevin-bond bay} m taken, A to the ſtat. 
men an. 3.6 2 Berit, or one. Of. his deputies, by 
85 the \Ratir,{4;P..&. N 6% 12, „is, to ma eplev in of the 


5 Sonder enüle 1 whiebgi 1 -granting a war- 
70 Pak vhich is to, the: following e . A 
on 199, 53% 2 5 Tie rover 


"* 


"4 B. e 13 the county afore- 
my Fo ">= 25 0 che bailiff of the hundred of Deſborougb, 
wp 9 2 he. leid co. unty;j. and alſo. to Jabs Thomas, and 


44 Wo ght, . Jones, 2 bailiffs, and. to every of them, 


r olga ient ſecurity. well to. proſecute. his ſuit 
"Eble C7 n E. F. and 1 * for 701 0 and un juſtly 
ile ng 4+1fetaining of his cattle, goods.and attels, to wit, 
ö *% Rt mare and four colts. which the ſaid E. F. and 
. H. have taken and unjuſily « etained, as is al- 
id Fey) edged ; as alſo for return ereo 5 a return 
betreff ſhould be alledged: therefore. ! command 
vou, and every of you, jointly. and ſeverally, 
+ that on the behalf, of our for the ki ng, you re- 
55 „ and cauſe to be del ivered t 3 2 aforeſaid 

his cattle, goods and chat aforeſaid ; 
60 and chat the aforeſaid E. F. and 05 H. give, or 
\ Aue to be given, ſufficient pledges, ſo that they 
may befand appear at the 78 Feed court to be 
bdolden at Ayleſbury: in and for th unty of Bucks 
| 55 959 to, anſwer. be aforeſaid 48. D. in a plea 


of taking, and unjuſtly 4, bh of his cattle, 


aged, and chattels fore ſaid and in what manner 

Jy \ pad ſhall, 5 precgpt certify, to me at 

| =, the ſaid next county, co urt, 1 2 be held at the time 

# «ff "Ind; place e the peril incumbent, 
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| Of removing the Suit from the can cart 


* into the Courts of B. N: or C. B. 
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reign lord George the third, king of Great Britain, 
e and: Ireland, & c. 1 cauſed. the plaint to be 
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the wit of our. ſaid lord the king, between . D. 
And E. F. and G. H. of the cattle,: goods, and 
INI _— the ſaid C. taken and unjultly detained, 
BI: 458 it is aid, which ſaid plaiat Appears in a cer- 
ä ale ſeheddule o this wtit annexed; and have 
; the ſaid record+ before our ſaid: lotd:the;king' ſor 
br juſtices: of aur; faid lord the king at W:ft- 
minſler, on the day within written, under my ſeal, 
and the ſeals of four lawful-knights uf the fame 
E caunty, who were preſent at the ſaid: record; and 
1 8 I I have prefixed the ſame day to che parties, that 
02: they may be then znd - there teady to Procred in 
1 10 1 5 ſaid Plaint, as hall Juit uſt, 01 ts i Nizgis! ? 
f1 navy 8 YO 11}: * SM 21 „012. . 
be anifoer of AB. ef weng. d: 3517 DAA -s 5 
e 52 n 1 Boh gt i 8 
"The ſebedule a. be pnnexed to the writ and return. 


\JF 7? 1 1 = 
£ + dv T4 ' * Fes $1 I 37 1930616 Wy. 


TS.  @©$S 


TOS, Fa ful court held at Hiſt, in; — 2 


Of 5415 


He .my 15 court held at .S. l the countyafore- 


- " "Tad, the 02 ES before S. T. F. A. 


N. L. and: W.. four lawful knights of the ſaid 
. county, I cauſed the faid plaint between the par- 


ililes ufdreſaid to be recorded as the writ hereunto 


F' 6 
* 


annexed requires. In teſtimoney whereof, as well 
I the ſaid ſheriff, as the ſaid S. T. F. M. N, U. 

and . X. who were preſent at the ſaid record, 
: hays Fauſed our ſeals to be hereunto bY. the day 
© and” year and eier above mentioned, 


— 1 VED ntl nm 1 
4. B. eſg. ſhecif, 


. * 


— * - 


0 If 


217 


|; of removing | ib Suit from the County- court, 
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Within two terms, the l plaintiff may have a certificate there. 
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him out à writ of procedends, | which being obtained, he 
any eee in his Plaine | in ene court below. 
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* Ec. 3 


. * 
woo Win Mer, on [the return-day of the retorno ha- 
»+ A Ans! puſt, on which . ö x J returned to our 
i Jafticer ut Wefiminter ,- t before the coming 


© .of! the» aforefaid writ the "cattle aforeſaid were 
eloined or conveyed away to plates unknown to 
yau by the faid C. fo that the cattſe aforeſaid to 
bs. dhe ſaid B. you could not cauſe to be returned as 
dy the ſaid writ you was commanded : rherefore 
we command You; that ef the cattle of him the 
Maid C. to the value of the cattle: before taken in 
_ - | withirmaint,'you'take and deliver to him the ſaid E. 
to be held by him until the faid-catthe; before taken, 
vou can cauſe to be eturned, and put by ſure and 
ſaſe pledges the g ſoreſaid C. that he be before our | 
Julia -at Wetminflery" an Ihe cteturn-day] to 
Anſwer us well to us of the contempt, as to the 
|  faid E. of the damages and injuries to:him in that 
behalf done; and in what manner this dur precept 
you ſhall execute make appeur to bur juſtices at 
Weſtminſter, at the aforeſaid return; and that you 
have there the names of the pledges, and this 
writ, Witnefs, Oc. on, Ce. jo on in the 
7100 vaventierh y rear of our 7 40 29 ID: ©5540 0 | 
a vo 2 W N 25 l Biin's Q *71.R 1 
p S710. 3773 &277 STR 2; e N p "8 185 Ld. 4 aym. 
614. | Vide Comb. 291. 8 , 5 N 3 . 
. d It by recordari into the 


aueria elongata, and then a withernam was awarded and exe- 
euted ; afterwards the - plaintiff came and prayed that he 
might be admitted to declare; and alſo prayed a deliverance 
of the cattle taken in withernam ; and it was teſtified by the 
clerks, that upon the plaintiff's ſubmiſſion to a fine for not 
: declaring, and that being impoſed upon him by the judges, 
be ſhall have deliverance of the withernam ; and a fine of 
| 35. 44. being accordingly impoſed on the plaintiff, he then 
declared and had deliverance. Ney 50. Vebb and Hind ; but 

- | ſaid, that the courſe of B. R. is contrary to that of C. B. 
If the ſheriff ihould return nulla bona wel catalla ad valorem, 
Sc. to the writ of withernam, the defendant may ſue qut an 
alias capias in withernam, and after that a pluries. 1 


fond, OD „ Ce. 


. the CASO ka) m the e and the FEI EA 
has not appeared. upon the return, or: at leaſt upon the 
appearance - day of: the return of the refulb 3 the plaintiff 
ſhould ſerve him with a ende to appear und upon his non- 
pppearance- thereto ſue out a, baus, which. is to this effet: 
© QEORGB: the, | third, Ge. To the ſheriff of 
Bucks, greeting: Put by ſureties and ſafe pledges, 
E. F. that he de before our julio at He eftminfler 
from ¶ the return-day ] to anſwer to C. D. of a 
be, wherefoce; he tobe the cattle, goods and 
Chattels of the ſaid C. and them unjuſtſy detained 
the? Koen oy gages and pledges, a5 he ſaith, and to 
il . wherefore he hath not appeared i in our court 
ah before aur juſticas at Mgſiminſlr, from ¶ the return 
| ut of the 9 A laſt. paſt, as ** day prefixed to 
_ ++ ++ him; and have you there the names of the pledges, 
wand this writs. - Witneſs Sir Hr lkam De Grey, 


bet. 


5 . 4 at Weſiminſler, the 1 
e erg 1 ob our reign s 


ee e not 


appear, the plaintiff may fue out a diſſringas ad infinitum 
till he does appear; whic ingat is to the ſame effect as 
other writs of . to * an e of. he 
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224 ot nan 8 
roce if che Defen- | 


How the Plaintiff is to 
dant has removed the 
the Ręfalo. "Me 


F the deferident has mins out the ated] ior acias . 
and does not get it returned and filed within two terms, 
the plaintiff ſhou}d- apply to the #r for a certificate” that 
the ſame is not returned and filed, which certificate, when 
obtained, is à ſufficient warrant for the cu ſitor to make 
out a writ of prozedende, which remands the cauſe to the 
county- court to be there determined. re writ of * 
nne 85 on | . 
gon G E boch G. Te che werk deal, 
: Although we lately commanded you, 
that in your full court you eaùſed the plaint to be 
— is in the ſame county, without our 
' writ, between C. D. and E. F. of the cartle, goods 
and chattels of the ſaid C. taken and unjuſtſy de- 
trained, as it was ſaid; and that you ſhould have 
che aid record before our juſtices at Maſminſter, 
\ from [the return of the rial] under your ſeal, 
and the ſeals of four lawful knights; of the ſame 
county of ſuch as ſhould. be prefeht at the” ſaid 
record, and that you prefixed the ſame day to the 
parties, that then they might be there ready to 
proceed in the ſaid plaint, as ſhould be juſt; and 
that you ſhould have there the names o the faid 
four knights, and that writ. Vet we being now 
moved with certain cauſes in our court, before 
our ſaid juſtices, command you, that in the ſame 
plaint, againſt the ſaid E. F. at the ſuit of the 
ſaid C. D. before you levied or affirmed, and now 
depending undetermined, you proceed at your next 
county-court to be holden in and for the ſame 
county, with what ſpeed you can, in ſuch manner, 
according to the law and cuſtom of England, as 
you ſhall ſee proper. Our ſaid writ in that behalf 
heretofore directed to the contrary in any wiſe not- 
| withſtanding. Witneſs, &c. on, Sc. at, Cc. 
in the twentieth year of our reign. 5 


. e. 
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How the Defendant may Procecd in caſe the 
Diſtreſs was for Rent after the Cauſe remov- 
ed, and the Plaintiff zoxzpros'd or eg as at 


the Trial. | „ ne 2. tf ante 
I "TS I 2 4.46 S. 7 27 8 242 __ > 17S, ig JN * 
— 


I the eue has den removed 1 10 thethagerier 3 by 

the plaintiff. and after the, defendant has appeared he 
does not declare or proceed therein; or if the cauſe has 
been removed by the defendant, and a rule being ſerved on 
the plaintiff, he does not. declare or proceed therein; the 
defendant may ſign a non- pros, enter up juugment pro retor no 
babends; and if the original difireſs was made for rent, he 


may proceed. to execute a it of inquiry of damages, which 


is the better way than taking out. a writ, pra retonno habende; 
becauſe that writ may be ſuperſeded by the plaintiff's ſuing 
out a rit ſecond deliverance, as was ſeen before. For by 
the fat. 17 Car. a. c. 7. An act for the- more and. effectual 
proceeding upon diſtreſſes and avowries for- renti, reciting 
that « Faraſmuch as the ordinary remedy: for arrearages of 
© rents, isa by diſtreſſes upon the lands chargeable there- 
ce with; and yet nevertbeleſs, by reaſon of the intricate 
% and dilatory proceedings upon replevins, that remedy is 
© become ineffectual: It is enacfed, That when ſoe ver 
% any plaintiff in replevin ſhall be nonſuit- before iſſue 
«c joined, in any ſuit of teplevin by plaint or writ Jawful- 


ly returned, removed or depending in any of the king's 


„ courts: at Hhefminfter,that the defendant making a ſug- 
e geftion,..in nature of an avowry or cognizance for ſuch 
<< nf to aſcertain the.court of the caule of diſtreſs, the 
© court upon his prayer ſhall award a writ to the ſheriff of 
„ the county where the diſtreſs. was taken, to enquire b 

. «© the oaths of twelve good and lawful men of his bailiwick, 
«© touching the ſum in arrear at the time of ſuch diltrefs 
taken, and the value of the goods or caitle diſtrained : 

and thereupon notice of fifteen days ſhall be given to the 
„ plaintiff, or his attorney, in court, of the fitting of ſuch 
“ inquiry z and (thereupon the ſheriff ſhall inquire of the 
© truth of the matters contained in ſuch writ, by the oaths 
«© of twelve good and lawful men of his county: and upon 
the return of ſuch inquiſition, the defendant ſhall bave 
judgment to recover againſt the plaintiff the arrearages of 
** ſuch rent, in cafe the goods or cattle diſtrained ſhall 
© amount unto that value : - and in caſe they ſhall not 
« amount to that value, hen ſo much as the value of the 
« ſaid goods and cattle iv diſtrained ſhal! amount unto, 
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265 dt Repledin. 


ſuch caſe. 


How the Defendant may proceed in caſe the 
Diſtreſs, was for Rent after the Cauſe remoy- 
ed, and the Plaintiff nonpros'd or nonſuited at 
the Trial. | 


4 together with bis full coſts of ſuit : and ſhall have exe- 


« cution thereupon by fier: facias or elegit, or otherwiſe, as 
& the law ſhall require. And in caſe ſuch plaintiff ſhall be 
« nonſuit after cognizance or avowry made, and iſſue 
<« joined, or if the verdict ſhall be given againſt ſuch 
« plaintiff, then the jurors that are impannelled, or re- 
<«« turned to inquire of ſuch iſſue, ſhall, at the prayer of 


the defendant inquire concerning the ſum of the arrears, 


„ and the value of the goods or cattle diſtrained : and there- 
„ upon the avowant, or he that makes cognizance, ſhall 
& have judgment for ſuch arrearages, or ſo much thereof as 
<« the goods or cattle diſtrained amount unto, together with 
« his full coſts, and ſhall have execution for the ſame by 
ce fieri facias or elegit, or otherwiſe as the law ſhall re- 
ire, | | 

Sect. 3. gives the like remedy to the avowant, Ic. upon 
a judgment given for him upon demurrer. | 

And ef, 4. enacts, That in all caſes aforeſaid, where 
<< the value of the cattle, diſtrained as aforeſaid, ſhall not 
<6 be found to be the full value“ of the arrears diftrained 
„for, that the party to whom ſuch arrears were due, his 
© executors or adminiſtrators, may, from time to time, 
„ diſtrain * again for the reſidue of the ſaid arrears,” 

It has been the cuſtom ever ſince this ſtatute, as it was 


before, in all caſes when the plaintiff is n9n-profſed, to enter 


judgment pro retorno habendo ; but notwithſtanding, the de- 
fendant may enter a ſuggeſtion according to this ſtatute, and 
take out a writ of inguiry; and if the plaintiff ſhould take 


out a writ of ſecond deliverance afterwards, it will be no ſu- 


perſedeas to ſuch -writ of inguiry, Cooper v. Sherbrook, 
Eaſt. 32 Geo. 2. C. B. 2 Wilſ. x16. although ſuch writ 


of fecond deliverance would be a ſuperſedeas to the writ de re- 


torno habendo. Ibid. and Palm. 43. 
The entry of a ſuggeſtion upon a non- pros before iſſue joined 
in the nature of an avowry-or cognizance for rent, is in the 


following. manner : 3 rf 


** — 


— — 


8. 111 8 * ;4 £244: 2 | of ; ) {i444 6 2 2 a 

4 ſecond diſtreſs might have been taken by common lau in 
5 x ES | a j "NICs 

The 


ER — 


the day of 


How the Defendant may proceed in caſe the 
Diſtreſs was for Rent after the Cauſe remov- 

ed, and the Plaintff nonpros'd or nonſuited at 
the Trial. 


The entry of a ſuggeſtion in the nature of a cognizance in 


| Bucks, to wit. E. F. was ſummoned to anſwer C. D. in a 


plea, wherefore he took the cattle, goods and 
chattels of the ſaid C. and unjuſtly detained the 
ſame againſt gages and pledges, &c. and where- 


upon the faid E. offered himſelf in court here, in 


his own proper perſon, on the day of 
againſt the ſaid C. in the plea aforeſaid, 


and the ſaid C. came not, but made default, There- 


fore it is conſidered, that the ſaid C. and his pled - 
ges for proſecuting be in mercy, and that the ſaid 


E. go thereof without day, and have a return of 


the ſaid cattle, goods, and chattles, &c. and there- 


upon the ſaid E. ſays, that he the ſaid E. took the 


ſaid cattle, goods, and chattles, of the ſaid C. for 
the taking whereof he was ſummoned to appear in 


the ſaid court of our ſaid lord the king f the 


bench at Weſiminfler, to anſwer to the ſaid C. as 


aforeſaid, at the pariſh of O. in the ſaid county, 


in a certain place there called the ſtable, and that 


he took the ſame as bailiff of I. A. for that the 
ſaid C. at the time of the taking the ſaid cattle, 


goods and chattels, and for the ſpace of two years 


and three quarters of a year ended at and upon 
„ and from thence until 
the time of the taking of the ſaid cattle, goods 


and chattels, held and enjoyed the ſaid ſtable, 


with the appurtenances, amongſt other things, as 
tenant thereof, to the ſaid I. A. at and under the 
pyeurly rent of twelve pounds, payable quarterly; 


and becauſe the ſum of thirty-three pounds, of 


the yearly rent aforeſaid, for two years and three 


quarters of another year, ending at and upon the 
ſaid day of in the ſaid year. of 
our Lord 1779, on that day, in that year, and at 
the time of taking the ſaid cattle, goods and chat- 


tels, were in artear and unpaid, he the faid B. as 


bailiff of the ſaid J. took the ſaid cattle, goads 


Q- 2 | and 
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223 Pk Replevin. 


How th ODA may proceed in caſe the 
| Diſtreſs was for Rent after the Cauſe remov- 


ed, and the Plaintiff nonpros'd or nonſuited at 
the Trial. 


| yh chattels, for and in the name of a diſtreſs for 
the ſaid rent ſo due in arrear and owing from the 
ſaid C. to the ſaid I. as aforeſaid. And the ſaid 
E. according to the form of the ſtatute in ſuch 
Caſe made and provided, prays a writ of our lord 
the king to be directed to the ſheriff of Bucks, to 
enquire of the ſum in arrear of the rent aforeſaid, 
and of the value of the cattle, goods and chattels 
aforeſaid ; aud it is granted to him: wherefore 
the ſheriff is commanded, that, by the oath of 
twelve good and lawful men of his bailiwick, he 
diligentſy enquire how much rent was in arrear 
and due to the ſaid I. at the time of the taking of 
the cattle, goods and chattels aforeſaid ; and how 
much the ſaid cattle, goods and chattels, ſo taken 
in the name of a diſtreſs as aforeſaid, were worth 
according to the true value thereof, and the in- 
quiſition which he ſhall thereupon "rake let him 
make appear here on the return day] under his 
ſcal and the ſeals of thoſe by whoſe oath he ſhall 
| take the ſaid inquifition, &c. 


"7 FA entering the above ſuggeſlion on a rol, the defend- 
ant may then ſue out his writ of enquiry, which is to the 


fellowing effect: e TT 21» 


GEORGE the third, by the grace. of God, &c, 
Io the ſheriff of Bucks, greeting, Whereas E. 
Ji. was lately ſummoned to appear in our court of 

the Bench, before cur Juftiges at IJ} fminſler, to an- 
iwer unto C. D. of a plea, where fore he took the 
cattle, goods, and chattels of the ſaid C. and un- 
juſtly detained the ſame againſt gages and pledges, 
until, Ne. and the ſaid E. F. offered himſe If 
in court, before our juſtices at IWeftminfier, in his 

_ own proper perſon, on the day of | 

againſt the ſaid C. in the plea aforeſaid : and the 
ſaid C. came not, but made default. Therefore 
it was conſidered, that the ſaid E. and his pledges 
ſhould be iu mercy ; ; and that the ſaid £, 1 

go 
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How the Defendant may proceed in caſe the 
Diſtreſs was for Rent after the Cauſe remov- 
ed, and the Plaintiff nonpros'd or ige at 


the Trial. 


go thereof without day, and have a return of the 
ſaid cattle, goods, and chattels. And thereupon 
it hath been ſuggeſted to us in our ſaid court, be- 
| fore our ſaid juftices at Meſiminſter aforeſaid, by the 
L ſaid E. that he the ſaid E. took the ſaid cattle, 
goods, and chattels of the ſaid C. for the taking 
0 whereof, he was ſummoned to appear in our ſaid 
7 court of the Bench, before our ſaid juſtices at 
8 | Wefiminſter, to anioes the ſaid C. D. as aforeſaid, 
| ʒdêt the pariſh of O. in the ſaid county, in a cer- 
tain place there called the ſtable; and that he 
took the ſame as bailiff of F. A. for that the ſaid 
C. for the ſpace of two years, and three quarters 
of another year, ending at and upon the ſaid. 
day of in the year of our Lord 1779; and 
from thence, until and at the time of taking of 
the ſaid cattle, goods, and chattels, held and en- 
joyed the ſaid ſtable, with the appurtenances, 
amongſt other things, as tenant thereof to the 
ſaid J. at and under the yearly rent of twelve 
pounds, payable quarterly: and becauſe | the 
ſum of thirty-three pounds of the yearly rent 
aforeſaid, for two years, and three quarters of an- 
another year, ending at and upon the faid 
day of in the year of our Lord 1779, on 
that day in that year, and at the time of taking 
the ſaid cattle, goods, and chattels, were in ar- 
rear, and unpaid to the ſaid J. he the ſaid E. as 
bailiff of the ſaid J. took the ſaid cattle, goods, 
and chattels, for and in the name of a diſtreſs, 
for the ſaid rent ſo due in arrear and owing from 
the ſaid C. to the ſaid. J. as aforeſaid. And the 
ſaid E. according to the form of the. ſtituce in 
| ſuch caſe made and provided, prayed our writ to 
be directed to you, to enquire of the ſum in ar- 
rear of the rent aforeſaid, and of the value of the 
cattle, goods, and chattels aforeſaid, - Therefore 
we command you, that according to the form of 
that ſtatute, in that caſe made and provided, you 
diligently enquire, by the oath of twelve good and 
* | lawful. 
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230 Ok Replevin. 


How the Defendant may proceed in caſe the 

Diſtreſs was for Rent after the Cauſe remov- 

ed, and the Plaintiff zonpros'd or nonſuited at 
the Trial. TD” 


lawful men of your county, how much of the 
yearly rent. aforeſaid, at the time of taking the 
ſaid cattle, goods, and chattels, were in arrear 
and unpaid ; and how much the ſaid cattle, goods, 
and chattels, taken as aforeſaid, were worth, ac- 
cording to the true value of the ſame. And the 
inquifition which you ſhall thereũpon make you 
ſhall certify to our juſtices at Weſtiminſter on [the 
return] under your ſea], and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition; and 


have you there the names of thoſe by whoſe oath 


vou ſhall take that inquiſition, and this writ, 
Witneſs Sir Jilliam De Grey, knight, at Weſimin- 

e, the day of ß in the twen- 
tieth year of our reign, e 


Upon this writ of enquiry the whole fact is to be proved 
and may be litigated. Cooper. v. Sherbrootk. E. 32 Geo. 2. 
C. B. 5 *4 bt ro Ton. £27 x 11 
If A. diſtrains B. for rent, and B. replevies and gives the 
uſual bond to proſecute, then levies his plaint, and after- 
wards removes the ſame by refalo, and then does not de- 
clare; or if he declares and A. avows, and B. not putting 
in a plea in bar, the avowant have judgment by default, 
that B. ſhall be amerced, and avowant have a retorno habends. 


A. in ſuch caſe may either ſue out a writ F enquiry of 


damages, according to this ſtatute 17 Car. 2. 4. 7. or he 
may commence actions on the replevin bond [taken accord- 


ing to the 11 Geo. 2. c. 19. / 23.] againſt the plaintiff and 


His bondſmen, to recover his damages and coſts. 
As the ſtatute 17 Car. 2. c. 7. relates only to diſtreſſes 
for rent, and gives a writ of enquiry by default, &c. if the 
diſtreſs was for damage feaſant, after judgment pro reiorno 
habend. the defendant's remedy is by writ de retorno habend. 
and if an elongata is returned, he may have 'a withernam, 
&c-. or if the ſheriff has taken inſufficient- pledges, he may 
have an action againſt the ſheriff for ſuch inſufficiency of 
the pledges; or if in caſe the ſheriff took a replevin m_ 
9 8 5 0 | F 
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How the Defendant may proceed in caſe the 


Diſtreſs was for Rent after the Cauſe remov- 
ed, and the Plaintiff zonpros'd or nonſiited at 
the Trial. e 


and affigned the ſame to the defendant, he may have an 
action on ſuch bond againſt the bondſman. _ . 
But note: In caſes of damage feaſant, &c. the ſheriff is 
not obliged to take a replevin bond, nor can he compel the 
plaintiff to find bondſmen and enter into a bond; f the ſtat. 


11 G. 2. c. 19. / 23. only relating to diſtreſſes for rent! 


but then the ſheriff before he makes replevin may inſiſt upon 
ſufficient pledges pro retorno habende in purſuance of Weſim. 
2. c, 2. and then the defendant after elongata returned to 
the writ de retorno habends, may have a ſcire facias againſt 
ſuch pledges—or if the plaint was never removed after a 
non-pros below, he may bave a precept in the nature of a 
ſeire factas, Vide 2 Will. 41. 1 : 

By the ſame ſtatute 17 Car. 2. c. 7. if the plaintiff is 
nonſuited after iſſue joined, or if verdi is given againſt 
him, the jury returned or impanelled, at the-prayer of the 
defendant, ſhall enquire of the rent in arrear, and the vaJue 
of the goods, &c, diſtrained, &c. a 

But if in ſuch caſe the jury impanelled omit to enquire 
of the value of the rent arrear, or of the cattle, the deſend- 
ant cannot then have a writ of enquiry to ſupply that omiſ- 
ſion, becauſe the ſtatute confines it to the jury impanellid in 
the cauſe. 1 Lev. 255. Therefore, in ſuch cafe, the de- 
fendant muſt take judgment de retorno habende at common 


law. Tucket v. Stephens. P. 6 Geo. 1. C. B. Carth. 362. 


Note In writs of enquiry under this ſtatute, the jury 
ſet their hands and ſeals to the verdict; and upon the trial 


of ſuch writs, the judge of ni prius is only aſſiſtant to the 
ſheriff, and has no judicial power. And if the parties come 


to any agreement at the trial, the way is to bring it to the 
judge to ſign, and afterwards move to have it made a rule 
of court. Caſe K. B. 519, 610. | s 


By the 21 Hen. 8. c. 19. /. 3. it is enacted, 60 That 
every avowant, and every other perſon or perſons that make 
any avowry, juſtification, or conuzance, as baily or ſervant 


to any perſon or perſons in any replegiare or ſecond deliver- 
ance, for rents, cuſloms, ſervices, or for damages feaſant, ar 
rent or rents upon any diſtreſs taken in any lands or tene- 
ments, if the ſame avowry, cognizance, or juſtification be 


found for them, or the plaintiffs in the ſame be nonſuit, 
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How the Defendant may — in caſe the 

Diſtreſs was for Rent after the Cauſe, remoy- 
ed, and the Plaintiff HOPpr as, 4 or nere at 
che Toal.---: 1 ay - 


or otherwiſe 3 that. then 8 ſhall recover . da- 
mages and coſts againſt the ſaid plaintiffs; as the ſame 
plaintiffs ſhould have done or had, if they had recovered 


in the replegiare, or ſecond deliverance found n che de- 


fendants,” 

Neither this ſtatute, nor 2 43 Eliz. Cif the defendant 
ayows as overſeer for a diſtreſs for a poor rate,] tie the in- 
quiſition up to the ſame. jury as are returned or impauelled, 

_ as the 17 Car. 2. c.7. does, Salk. 95. 

In replevin the defendant. avowed, and the plaintiff, being 
nonſuited, brought a writ of, cond, deliverance, where- 
upon it was moved to, ſtay the writ of enquiry of damages. 
Et per cur. This is a ſuper ſedeas to the retorno habendo, but 
not to the writ of enquiry of damages; for thefe damages 
are not for the thing avowed for, but are given by the 
ſtat. 21 H. 8. c. 19. as a compenſation for the 2 and 
trouble. the avowant has been at. Sall. 95. Pl 6 Pain. 
403. Latch. 72. 

If the plaintiff 5 "Ex want of. FR a. de- 
claration, if it was through any cauſt that would haye en- 
titled him to a writ of nd deliverance, as: ſickneſs of the 
perſon employed, c. the court will. order the defendant to 
accept of a declaration on payment of coſts; otherwiſe, 
the plaintiff would be remedileſs, the writ.of ſecond deliger- 
ance: being taken away by the 17 Car. 2. in caſes. of rent, 
Vent. 64. „ ee, 

No ſecond deliverance tes after a judgment in gemurcer, or) 
after a verdict or confeſnon of the avowry ;. but in all'theſe 
caſes,. the judgment muſt be entered with a return jrreple-. 
viſable. But upon a nonſuit either; before or. after evi- 
dence, where the diſtreſs was, not for rent; a writ: of. ſecond; 
deliverance will lie, becauſe there is ng determination of the; 
matter; and there a writ of ſecond. deliverance. lies to bring 
the matter in queſtion : but in the caſe. of a demurrer and 
verdict, the matter is diſtrained by law; and in the caſe of 
a ee e it is determined by the confeſſion of the _ | 
ty. 241 _ 457. 1 | 
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IAE plaintiff pleaded. two. matters in bar to 8 
7, and on one of the pleas the fact was ſound for 
him, but the judge did not certify [according to 4 Aune, 
c. 16. / 5.] that the plaintiff had probable cauſe to plead 


the other plea, The defendant moved for coſts purſuant. 
to that ſtatute; and the queſtion was, whether the proceed- 


ings were within that ſtatute or not? the avowant in re- 


plevin being omitted. in the words of the ſtatute. Rule to 


ſhew cauſe why the plaintiff ſhould not pay colts, was en- 
larged. Barnes 144. 5 

1 he defendant made two avoturies, 3 plaintiff obtejued 
an order for time to plead, pleading. iſſuably andy taking 
notice of trial for the ſitting after laſt term in Middlfex, 
and wirhin time demurred: to the fr/t,:-and pleaded in bar 
to the latter; and upon that the defendant ſigned a. non: pros 
for want of pleading iſſuably to both avowries, which the 


court held to be regular. But upon payment of coſts, 


pleading iſſuably and taking notice of trial within the fame 


term, the non-pros was ſet aſide. Barnes 314. 


After joinder in demurrer, plaintiff obtained a rule for 


the avowant to ſhew cauſe why he ſhould not diſcontinue 
on payment of coſts; it was objected for the avowant, 
thar a diſcontinuance in replevin is very different from a. 


non pros; and that after a diſcontinuance, a writ de retorno 
habendo could not be awarded. The court, however, did 
not enter into that matter, as the parties entered into a rule 
by conſent, to ſtay proceedings on payment of the rent ar- 
rear with coſts, Barnes 171. 

In replevin, both plaintiff and defendant may carry down 
the record to trial. 

The defendant brought down the record, but the plain- 


tiff did not appear at the aſſizes; upon which, the defend- 


ant's counſel inſiſted ſtrongly on a verdict, which was com- 
plied with. But afterwards, upon application by the plain- 
tiff to ſet the verdi aſide, the court after hearing the 
judge's report, ordered the paſtea to be amended, and a non- 
ſuit to be returned, inſtead of a verdict for the defendant; 
and that he ſhould pay the coſts of the motion. Barnes 

458. | 
On motion for judgment as in caſe of a nonſuit, a diſ- 
tinction was endeavoured to be made from common caſes,' 
becauſe in replevin defendant might, in the firſt inſtance, 
have carried down the record to trial. Per cur. The act of 
parliament has made no diſtinction. Barnes 317. —But the 
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234 Ok -Replevin; 
Of nonprofſing, nonſuiting, diſcontinuing, &c. 


| King's Bench hold, that the defendant in replevin ought never 
to have judgment as in caſe of a zenſuit, as he himſelf is an 
actor, and may carry the cauſe down. Sayer on Cots. 142. 
| The plaintiff's goods diſtrained were not replevied, but, 
by conſent of the attornies on both fides, remained in the 
diſtrainors hands; and without any writ of refalo or appear- 
ance in the court above, the plaintiff declared, the defend- 
ants avowed, and after long ſpecial pleadings, and after 
trial of the iſſues of the aſſizes, and a verdict for the 
plaintiff, the avowants moved to ſet aſide all the proceed- 
ings; and the rule for that purpoſe was made abſolute. 
The court held the agreement to be void, a fraud upon the 
revenue and officers, and an abuſe of the court and the bar; 
that they had no juriſdiction, and conſequently could not 
give judgment. Barnes 451. . | 


. 235 
Of the Judgment and Execution in Replevin. 


F there is judgment for the plainti F upon a relicla verifi- 
1 catione, cognovit actionem, nil dicit, &c. of for want of 3 
replication to his plea in bar to the avowry, or upon a de- 
murrer, à writ of enquiry of damages ſhall be awarded. 
Com. Dig. 5 Vol. ok ont e 

Or at the requeſt of the plaintiff by the aſſent of the de- 
fendant, the juſtices may aſſeſs the damages without à writ 
of enquiry. 5 | | | 

But if there is judgment for the plaintiff in re 
quod adhuc detinet by default after appearance, there ſhall be 
a ſpecial writ of enquiry for the value of the goods or cattle 
and damages. F. N. B. 69.1. Co. Ent. 611. . 

But where the taking was lawful, the damage ſhall be 
only for the detainer, as where goods are taken damage fea- 
ſant, and detained after amends tendered. F. N. B. 69. 
T. G. 

If there is a verdict for the plaintiff, the jury uſually aſſeſs 
the damages. 2 Saund. 315. | 

Or the jury after verdict may be diſmiſſed, and damages 
aſſeſſed by the juſtices with the defendant's conſent. 

Or if the jury do not aſſeſs the damages, and the goods, 
Sc. ſhould be detained, the plaintiff may make a ſuggeſtion 
thereof upon the roll, whereupon a writ ſhall go to en- 
quire of the value of the cattle, &c. and damages; upon 
which the plaintiff ſhall have judgment for both. 

If there is judgment for the defendant upon a demurrer 
or verdict, or the plaintiff is nonſuited, the defendant ſhal] 
have return irrepleuiſable; but if the nonſuit is before ver- 
dict, the judgment for a return is not irrepleviſable. 14 H. 
7. 6. b. 34 H. 5. 5. a. | 

If the diſtreſs was for rent, and plaintiff is nonpreſſed, 
or judgment is given againſt him upon demurrer, the de- 
fendant may have a writ of enquiry according to 17 Car. 2. 
c. 7. which vide ante. Or if verdi# is given for the defend- 
ant, or the plaintiff is nonſuited after iſſue joined, &c, the 
jury impanelled or returned ſhall enquire what arrear, and 
of what value the diſtreſs is, &c. and after ſuch inquilition 
he ſhall have a f. fa. elegit, &c. 

If the defendant, upon the judgment de retorno habendo, 
ſue out a writ pro retorno habende, and the ſheriff cannot 
find the cattle, he may have a capias in withernam, upon the 
return of elongata. 2 Leon. 174. : 


But 


236 Ot Replebin. 
Of the Judgment and Execution in Replevin. 


But if the defendant has judgment for a return irreple- 
viſable, if the owner of the cattle or goods tenders all that 
is due on. the judgment, and it is accepted, he ſhall have a 
writ of delivery for the goods. 2 Inflit. 107. 

So if he tenders the whole upon the judgment, which is 
aſcertained upon the avowry, and is refuſed, he ſhall have 
detinus. 2 Inſtit. 107. 
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AS all external juriſdiction, whether cclefiaflical or civil, 


is derived from the crown, and the adminiſtration of 
Juſtice is committed to a great variety of courts, hence it hath 
been the care of the crown, that theſe courts keep within 
the limits and bounds of the juriſdiction preſeribed them by 
the laws and ſtatutes of the realm; and for this purpoſe a 
writ of prohibition was framed ſo early as the 3 Ed. 1. which 
writ iſſues out of the ſuperior common law courts, to reſtrain 


all inferior courts, whether eccleſiaſtical or temporal, maritime, 


military, &c. upon a ſuggeſtion made in the ſuperior court, 
that ſuch inferior court hath aſſumed a greater or other 
power than was entruſted to it by law, or that it hath re- 
fuſed to allow of acts of parliament, or hath expounded 
them contrary to their true and proper expoſition and in- 
tent, Sc. &c. | _ 
If inferior courts exceed their juriſdiction, the officer who 
executes the ſentence, and in ſome caſes the judges that 


give it, are in ſuch ſuperior courts puniſhable, ſometimes 


at the ſuit of the king, ſometimes at the ſuit of the party, 
ſometimes at the ſuit of both, according to the variety of 
the caſe. Dav. 52. . 

The writ of prohibition is to preſerve the right of the 
king's crown and courts, and is intended for the eaſe and 
quiat of the ſubject ; ſo that it is the wiſdom and policy of 
the law to ſuppoſe both beſt preſerved when every thing 
runs in its right channel, according to the original juriſ- 
diction of every court. Show. Par. Caſ 63. 

So that prohibitions do not import that the eccle/iaftical or 
other inferior temporal court are alia than the king's courts ; 


but ſignify that the cauſe is drawn ad aliud examen than it 


oupht to be: and therefore it is always ſaid in all prohibi- 
tions (be the court eccleſiaſtical or temporal to which it is 
awarded) that the cauſe is drawn ad aliud examen contra co- 
ronam et dignitatem regiam. 2 Inſtit. 602. Rol. Rep. 252. 
3 Bulſ. 120. Palm. 297. ; 
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From whence it iſſues. 


r ſuperior courts at Wefmin/ter, having a ſuperin- 
tendency over all inferior courts, may, in all caſes of 


innovation, Sc. award a prohibition : in this the power of 


the King's Bench has never been doubted. F. N. B. 53. 4 
Infl. 71. | | | 

Alſo the court of Chancery may award a prohibition, 
which may iſſue as well in vacation as in term time; but 
ſuch writ is returnable into B. R. or C. B. Bro, Proh. pl. 
6. 4 Inſt. 81. Will. Rep. 43. 8 

As the common law courts are not always open, if one 
is ſued in an inferior court for a matter out of the juriſ- 


dition, the deſendant, if it happen in vacation time, when 


only the Chancery is open, may move that court for 2 


prohibition : but then it muſt appear by oath made, that the 


fact did ariſe out of the juriſdiction, and that the defendant 
tendered a foreign plea, which was refuſed ; and if a pro- 
hibition has been granted out of Chancery improvidè, or 
without theſe circumſtances attending it, the court will 
grant a ſuperſedeas thereto. Will. Rep. 476. pl. 135. 

As the juriſdiction of the court of Common Pleas is founded 
on original writs out of Chancery, it was formerly doubted, 
whe:her it could, without count or plea depending therein, 
award a prohibition : but it has heen determined by the 
unanimous ſenſe of all the zudges, that this court may, upon 
a ſuggeſtion, grant prohibitions, to keep as well temporal 
as eccleſiaſtical courts within their bounds and juriſdictions ; 
and that without any original writ or plea depending: the 
common Jaw being in theſe caſes a prohibition of itſelf, 
and ſtanding inſtead of an original. Bro. Proh. pl. 6. Noy 
| 158 12 Co. 58, 108. Bro. Con. pl. 3. 4 Inſtit. gg. 
2 Brownl. 17. Vaughan 157. N 
Tue grand ſeſſions in Wales may alſo ſend a prohibition, 
and write to the ſpiritual courts there, as well as the courts 
here may. Sid. 92. Sed vide Cro. Car. 341. Jenes 330. 
„ a ny 3 374 

In B. R. and C. B. this difference hath been made, that 
in B. R. a prohibition may be awarded upon a bare ſurmife 
without any ſuggeſtion on record; but that for a prohibi- 
tion out of C. B. there muſt be a ſuggeſtion on record, and 
therefore the latter is conſidered as the ſuit of the party, 
and in which he may be nonſuited, and is not difcontinued 


by the demiſe of the king; but the former is only in nature 


of a commiſſion prohibitory, which 1s diſcontinued by the 
demiſe of the king. Ny 77. Palm. 422. Latch, 114. 


But 
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From whence it iſſues. 8 


But if an attachment iſſues upon ſuch prohibition, or the 
party puts in bail, then it becomes a private. ſuit, not diſ- 
continued by the demiſe of the king; and after ſuch pro- 
ceeding the party may be nonſuit, but not before. Palm. 
423. Latch. 114. | h 
ut per Holt, ch. juſt. B. R. a prohibition cannot be 
moved for, if it be inſiſted, till the ſuggeſtion be entered 
on record. Salk, 136. i ah 
So for want of a ſuggeſtion on record the court of B. R. 
| diſcharged the rule to ſhew cauſe why a prohibition ſhould 
not be awarded. Hawkins, aſſignee of Wooldridge, a bankrupt, 
againſt Blaquire and others, aſſignees of Sampſon, Hil. 20 
Geo. 3. | OY Ne | 
It Sack been ſaid, that the granting a prohibition is ex 
debito juflitie ; but the better opinion ſeems to be, that the 
awarding a prohibition is a matter diſcretionary, i. e. that 
from the circumſtances of the caſe, the ſuperior courts are 
at liberty to exerciſe a legal diſcretion herein, but not an 
arbitrary one in refuſing prohibitions, where in ſuch like 
Caſes they have been granted ; or, where by the laws and 
ſtatutes of the realm they ought to be granted. Salk. 33. 
pl. 6. Ld. Raym. 220, 578, 586. | — 
It hath been determined in the houſe of lords, that no writ 
of error will lie upon the refuſal of a prohibition; but when 
a conſultation is awarded it is with an ides confideratum eſt, 
and then a writ of error will lie, becauſe there is a judgment. 
Ld. Raym. 545. Salk. 136. 5 
No prohibition can be had, unleſs the party is in danger 
by ſome ſuit actually depending; and therefore a prohibition 
cannot be granted before a libel, or appearance to a ſuit 
below. Salk. 35. pl. 8. March. 24, 25. For a prohibi- 
tion guia timet does not lie. Allen 56. 5 | 
It is clearly agreed, that in all caſes where it appears 
upon the face of the libel, that the admiralty or ſpiritual 
court, Oc. have not a juriſdiction, a prohibition may be 
awarded, and is grantable as well after as before ſentence ; 
for the ſuperior courts are to take care that the inferior 
courts keep within their due bounds. 2 1. 602. 2 Kall. 
Abr. 318. Ney 137. Sid. 65. Cro. El. 571. Mior 462, 
907. Carth. 463. Skin. 299. pl. 2. But after jentence a 
prohibition ſhall not go, unleſs the want of juriſdiction in 
the court below appears upon the face of the procecdings. 
Burr. Rep. 4 pt. 2036, to 200. | 
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W HERE the count has a natural juriſdiction of the 
thing, but is reſtrained by ſome ſtatute, as by 23 H. 8 
for not citing out of the dioceſe, there the-party muſt come 
before ſentence ; for after pleading and admitting the juriſ- . 
dition of the court below, it would be hard and incanve- 
nient to grant a prohibition. Vide the authorities antea and 
Cro. Car. 97. 2 She. 145. pl. 183, 155, Cc. 2 Salk. 


54% pl. 1. Ld. Raym. 27. Salk. 30. Carth.” 


hen. a prohibition is moved for, the method is for the 
party to file a ſuggeſtion-in- court, ſtating the proceedings 


that have been had in the court below, and then ſuggeſting 


the teaſon why he prays the prohibition; and upbn this the 
court. grants a rule to ſhew cauſe why a prohibition. ſhould | 
not iſſue; and if upon ſhe wing cauſe, it appears to the court 
that the ſurmiſe is not true, or not clearly ſufficient to 
ground the prohibition upon, they will deny it; otherwiſe 
they will make the rule abſolute for a prohibition; or if the 
Tb. 6 be doubeful they will order the mu to declare, 

5. 6767. 

"The Faun will not grant a eise the laſt day of 
term, but on motion a rule may be obtained to ftay pro- 
ceedings till the enſuing term. Latch. 7. 2 Rol. Rep. 456. 

The — for a prohibition is to the following effect: 


. The from of a ſuggeſtion for a 10 ibition to the bailif of 


a borough to prohibit him from wund plea in a matter 
e extra e 


& Great Britaiv. Be it Weibern abut on next 
ö after fifteen days of Saint "Martin, in this fame 
term, before the lord the king at Wetminſler, 
comes A. B. in his proper perſon, and giveth the 
court of our lord the king here to underſtand, 
tat whereas by a certain act of parliament, made 

at a parliament holden at JYefminſfter the twenty- 

fifth day of April in the third year of the reign 

of the late king Edward the firſt, it was (amongſt 

other things) ordained and eſtabliſhed by the au- 

- thority of the ſame parliament «© Of great men 

and their bailiffs, and other (the king's officers 

only excepted unto whom eſpecial authority is 
given) which at the complaint of ſome, or by their 

own authority attack other paſſing through their 


juriſdiction with their goods, compelling them to 
I anſwer 


— 


oOf the Suggeſtion for @ Prohibition. 


a nſwer afore them upon contracts, covenants and 
treſpaſſes, done out of their power and their ju- 
riſdictions, where indeed they hold nothing of 

them, nor within the franchiſe, where their power 
is, in prejudice of the king and his crown, and to 


the damage of the people; it is provided, that 


none from thenceforth ſo do; and if any do, he 


ſhall pay to bim, that by this occaſion ſhall be 


 / Attached, his damage double, and ſhall be grie- 


; vouſly amerced to the king” as by the ſaid ſtatute 
r . (amongſt other things it more fully appears) ne- 
5 © - vertheleſs one C. D. not ignorant of the premiſes, 
0 bdaut contriving and intending the ſaid A. againſt 
= the form of the ſtatute, unjuſtly to vex, oppreſs - 
t and weary, and to draw him into plea in the 
_ court of our lord the king, of record, of the bo- 
C rough of Bridgnorth, in the county of Salep, held 
ws in the ſaid borough, before the bailiff of the ſaid 
80 ' borough, in a certain action which had ariſen and 
Aa accrued out of the juriſdiction of that court; and 
of alſo the common law of the realm (to every ſubject 
my of right due) to derogate from and abridge, and 
6. the due courſe of law to ſubvert, and the iſſues 
t: aAand profits which to the ſaid lord the preſent 
. _ king, thereof might happen, and which to his 
of royal crown eſpecially belongeth to diminiſh, in 
"mw the ſaid court of our ſaid lord the preſent king, 
of recdrd there, held on in the nineteenth 
year of the reign of the lord the preſent king, be- 
xt fore the bailiffs of the ſaid borough, according 
4g .to. the cuſtom of the ſaid borough, from time 
5 vhereof the memory of man is not to the con- 
the trary uſed and approved, levied his certain plaint 
nd, a againſt the ſaid 4. in a certain plea of treſpaſs 
ade upon the caſe, to the damage of the ſaid C. D. 
x i of fifty pounds: and the ſaid C. D. by pretence 
_ of the plaint aforeſaid, in form aforeſaid, levied 
gt and affirmed, then and there cauſed and procured 
_ him che ſaid 4. paſting within the juriſdiction of 
Wen that court, to be attached and arreſted, and com- 
ors pelled the ſaid A. to appear in the ſaid court, and 
Kg the ſaid A. of and upon the premiſes unjuſtly con- 
heir ſtrained to anſwer. And thereupon in the ſame 
heir cCaurt, held on the _ day of 3 
| | in 


n to Vor. II. 
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in the nineteenth year of the reign aforeſaid, be- 
fore the ſaid bailiffs of the ſaid borough, the ſaid 
C. D. upon his afofeſaid plaint did declare againſt 
the faid A. in manner and form following; ; that 
is to ſay, C. D. complains againſt A. B. (here in- 
ſert the declaration) Sc. which ſaid plaint now 
remains in the ſaid court depending and undeter- 
mined, and there in the ſaid court is proſecuted by 
the faid C. <6 Whereas, in truth and in fact, the 
aforeſaid cauſe of action in the ſaid plaint and de- 
claration mentioned, aroſe and accrued to the 
ſaid C. D. out of the faid borough of Bridgnorth, 
- and out of the juriſdiction of that court, that is 
to ſay, at the pariſh of in the ſaid county 
of Salop, and not within the faid borough of 
Bridgnorth, or within the juriſdiction of that court. 
And whereas the ſaid A. holds nothing of them 
the faid bailiffs, or within the franchiſe or juriſ- 
dition of that court. And, whereas in fact, the 
bailiffs of the ſaid borough, or any of them, never 
had or hath power to bold the plea aforeſaid, nor 
to hear and determine the ſaid plea. as aforeſaid, 
ariſing and accruing. out of the juriſdiftion of the 
ſaid court, by the laws of this realm, nor by vir- 
tue of any letters- patent of the ſaid lord the pre- 
ſent king, nor of any of his progenitors or prede- 
ceflors, kings or queens of this realm; nor by 
— title of preſeription, from time whereof the 
memory of man is not to the contrary uſed and 
approved, or any otherwiſe howſoever ; * And 
although the ſaid A. all and i ngular the matters and 
things by him above ſuggeſied hath pleaded in his diſ- 
charge in the aforeſaid court & before the aforeſaid 
bailiff of the ſaid borough, and there. offered to 
verify and prove the ſame by undeniable teſtimony 
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* Nete: Where there is no defectus Fre but only trio- 
tionis, the defendant muſt plead it below, and have his plea diſ- 
allowed, before he can be entitled to a prohibition. But where 
there is a defefus juriſdickionis, the party has no occaſion to plead 
it below, before motion for prohibition.—T herefore in the above 
precedent given of a Iuggetion there was no nn for that port 
cf it. 7 2 
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and proof; nevertheleſs, the bailiffs of the borough 


aforeſaid, the aforeſaid plea and allegation of the 


"aid 4. there to receive or admit altogether re- 


* Fuſed, and threatened to give judgment in the ſaid 


court, in the ſaid action, againſt the ſaid A. in 


- contempt of our lord the preſent king, and to the 


directed to the ſaid bailiffs of the ſaid borough, and 


- hag: damage of the ſaid A. and contrary to the 


aw of this realm, and alſo againſt the form of 
the ſtatute aforeſaid ; and this the faid A. is ready 


to verify: whereupon the ſaid A. humbly 3 
the aid and munificence of the court of our lor 


the preſent king, prays ſpeedy remedy, and a writ 
of our lord the preſent king. of prohibition to be 


other competent judges in that belialf; = alſo 


to the ſaid C. his counſellors, attorneys, and ſol- 


| licitors in this behalf whomſoever, to prohibit 
them and every of them, that they, or any of 
, them, in the faid plea of treſpaſs, in any manner 


touching the ſame in” the ſaid court, before the 


ſaid bail:ffs of the ſaid borough, or any of them, 


to proceed, ſhould not preſume, nor any further 
In that behalf ſhould attempt, which to the further 


derogation of the crown of his preſent majeſty, 


or to the contempt of the law, or the Joſs or pre- 


judice of the ſaid 4. might in any wiſe turn, on 
pain of incurring the puniſhment due to violators 
of the law of this realm; but from all further 
proſecution againſt the laid A. in the ſaid court, 
before the bailiffs of the ſaid borough, or any of 
them, ſhould utterly deſiſt, and each and every of 
them ſhould deſiſt ; and it is granted to him, &c. 


The 65 of a ſuggeſtion for a prohibition to an eccleſia- 
 fitcal court on a ogg 
for ſubtraction of tithes, ſetting forth that there is a modus 
in the ſaid pariſh, Sc. 


there by a vicar againſt a pariſhioner 


15 en Ze it remembered, that on Eg next, 


after . days 5 the day of Eaſter, in this 


ſame term, before our lord the king, at Mieſimin- 
F fer, comes A. B. by. 


his attorney, and 


gives the court here to underſtand and be in- 


that whereas all and all manner of pleas, 
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of and concerning any preſcriptions, and cuſtoms 
whatſoever, within this realm, and the cogni- 
 zZance of ſuch pleas belong and appertain to the 
ſaid lord the king, and his royal crown, and to 
the common laws-and..in the courts of our ſaid 
lord the king, of record,: ought and have always 
been. accuſtomed to be tried and diſcuſſed, and 
not, in any eccleſiaſtical, court. And whereas on 
the 1/1 day of January, 1779, the ſaid A. B. was, 
and from. thence hitherto hath been, and ftill is, 
ſeized in his-demeſne as of fee, of and in divers, 
to wit thirty, acres of meadow, ſituate, lying 
and being, within the pariſh of ——— in the 
county of ——— and within the bounds, limits, 
and titheable places thereof; and, during the 
time aforeſaid, was poſſeſſed of divers cows: and 
calves, within the ſaid pariſh, and the bounds, 
limits, and titheable places thereof, And whereas 
within the ſaid pariſh there are, and from time 
whereof the memory of man is not to the con- 
trary have been, certain cuſtoms and modes of 
. tithing, that is to ſay, one certain cuſtom, Ec, 
{ :nſerting the cuſloms and moduſſes, &c. ] nevertheleſs, 
one C. D. clerk, vicar: of the pariſh of — 
aforeſaid, not ignorant of the premiſſes, but con- 
triving unduly to aggrieve and oppreſs the ſaid 
A. B. againſt the due courſe of the law of this 
realm, and to draw the cognizance of a plea 
which belongs to our lord the king's temporal 
courts, and ought there to be tried, diſcuſſed, 
and determined to another trial, on the 
day of 1779, drew the ſaid A. B. into 
a plea and cauſed him to appear in the court 
chriſtian, before the right worſhipful J. C. maſter 
of arts, vicar general, and principal of the epiſ- 
copal or conſiſtorial court of - lawfully 
conſtituted his ſurrogate, or ſome other competent 
judge in that behalf, by craftily and ſubtilly li- 
belling againſt the ſaid A. in the ſaid court chriſ- 
tian—Firſt, that in the year, &c. [ fate the libel] 
and although the ſaid A. hath alledged and pleaded 
all and fingular the matters above ſuggeſted and 
alledged in the ſaid court chriſtian, in his diſcharge 


of and from the tithes, Cc. and offered to prove 
: | | tne 
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Of the Suggeſtion for a Prohibition, 
the ſame by indiſputable evidence ; yet the afore- 
ſaid ſpiritual judges have altogether refuſed, and 

ſtill do refuſe, to admit or receive the ſame plea, 
allegation, or proof, and endeayour with all their 
mignt to compel the ſaid A. to pay the ſaid monies 

; in the aforeſaid libel ſpecified, nd daily threaten 

to condemn the ſaid A. of and upon the premiſes, 
in contempt of our ſaid lord the king and his laws, 
to the great damage and injury of the ſaid 4. and 
againſt the courſe of the law of this realm, and 
the cuſtoms and preſcriptions aforeſaid, all which 
ſaid. premjſes the faid H. is ready to verify and 
prove, as the court of our lord the king here ſhall 
direct: wherefore the ſaid A. imploring the aid and 
aſfiſtance of this court here, prays relief, and his 
majeſty's writ of prohibition to be directed to the 
ſaid official principal of the epiſcopal conſiſtorial 
court of ——— aforeſaid, his ſurrogate, or other 
competent judge in this behalf, to prohibit them 
and every of them, that neither they nor any of 
them do any further hold pleas in the ſaid ſpiri- 
| tual court, before them or any of them, touchin 
the premiſes aforefaid, or any part thereof, Sc. 


For other forms, reſpecting other matters, ſee the various 
books of entries. . 
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Of proving the sag Aich nd i in — 
neceffary,' ahe at what Time. 


F the buggeftton fer 2 prohibition is to ſtop. nt com- 


menced in the ecclefiaſtical court. for ſubtractiun of tythes 
or other ecelſtaſſ ical dues, the 14. ſet: of the 2 & 3 Edw. 6. c. 13. 


requires, That if any party do ſue for any prohibition 
% in any of the king's courts,” that then the ſame. party, 
<< before any prohibition ſhall be granted to him or them, 


se“ ſhall bring and deliver to the hands of ſome of the juſti- 
5c ces or judges of the ſame court where ſuch party demand- 


c eth the prohibition, the very true copy of the libel de- 
4 pending in the eecleſiaſtical eourt, concerning the matter 


« whereupon the party demandeth the prohibition, ſub- 


c ſcribed or marked with the hand of the ſame party; and 
* under the copy of the ſaid libel ſnall be written the ſug- 
« geſtion, wherefore the party ſo demandeth the ſaid pro- 
4 hibition: And in caſe the ſaid 3 by tuo honeſt 


« and ſufftient: witneſſes at the leaſt, be not proved true in 


ic the court where the prohibition ſhall be ſo granted, with 


% in fox months next following after the ſaid prohibition. 


<< ſhall be ſo granted and awarded, that then the party that is 
<< Jetted or hindered of his or their ſuit in the eceleſiaſti- 


ac cal court by ſuch prohibition, ſhall, upon his or their 
e requeſt and ſuit without delay, have a conſultation grant - 


« ed in the ſame caſe in the coùrt where the ſaid prohi- 


ec bition was granted; and ſhall alſo recover double coſts and 


damages againſt the party that ſo een, the: d nt. 
4 bition, c.“ | 
As this ſtatute refers to the Ratutes 27 & 32 E. 8. "which 


extend to tythes and offerings generally, all ſuch 'tythes 


and church duties as are mentioned in thoſe ſtatutes ate as 


much within this act as if enumerated, 2 In 92251 662. 


Comp. Incumb. 600. Dyer 1900 bp. 


And therefore it extends to prohibitions to ſuits for ſanall 


tythes as well a8 . Tau. 102. Ed. ;Ray. 1172. 


So a ſuggeſtion f a "modus decimandi ought to de proved 
within fix months, being within this act. Noy 148. Yelo. - 


104. 


So where the party ſuggeſted, that he was to pay ſo much 


upon an arbitrament, being the ſame as a modus decimandi. 
Roll. Rep. 55. 

But there needs no proof of the ſuggeſtion where the ſuit 
is for tythes contrary to common right, or where the con- 
tract of the party is ſuggeſted. Yelv. 104, 119. 2 Leon, 
29. Hell. 145. 2 Keb. 134. Lit. Rep. 297. * 
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Of proving: the Suggeſtion, and in what, Caſes 


neceſfary, and at what Time. 
The ſuggeſtion need not be 1 ſtrialy,—proof 3 


hear-fay is ſufficient. Palm. 30) Hor chat it is ſo by com- 


mon fame. Ney 28. Nor with preciſe certainty as to all 
its cireumſtances; but that if it be proved in ſubſtance, or. 


in ſuch a manner as to ſhe that the cecleſiaſticnl Four hath 


not juriſdiction, it is ſufficient, | 
And the ſuggeſtion may be proved by /peafans, although 


ſuch perſons at the trial may not be 9 competent 
witneſſes. Mich. 27 Car. 2. C. B. Sharp v. He 


barts. 
If a ſuggeſtion confifts of two parts, one witneſs to one 
part, and another to the other bart, is ſuſicient. ut. 


10% ( ; 18 38 - 


And ue: The fax ae is according to the calendar, 
and not lunar months, for this is a computation; which con- 
cerns the church. Hob. 179. 2 Mad. 58. Lit. Rep. 19. 
And the fax months commence from the te/le of the. writ, and 
not from the time of the rule for a arding . it. 2 Ld. *. 


1172. 4 Salt. 554. pl. 20, 656. pl. 2. 


And if the ſurmiſe be ptoved before one of the judges 


within the ſix months, it is ſofficient, although it is not 


recorded till after the fix months by the court. Ney 30. 


But it muſt be entered in the office. 2 Show. 308. 


And proof which is not ſuffcient may be lupplied with 
better within the ſix months. Lit. Rep. 155. 
The; plaintiff had obtained a rule to ſnew cauſe ia a 


conſultation ſhould not go, for want of the plaintiff's prov- 
ing his - ſuggeſtion within the ſix months, and why the 
plaintiff ſhould not pay double coſts. Upon cauſe ſhewn it 


appeared,” that the declaratian had: been, by rule, ordered to 
be made agreeable to the proceedings in the ſpiritual court, 
and thereupon a prohibition. to iſſue, And the court being 
of opinion, that the time for proving the ſuggeſtion ought 
to be computed from the time of the amendment, and not 
farther back; the fix months were not expired. So the rule 


Was: diſcharged; Barnes 428. 


- 4 
22 e 382 Nee 


N rr r 


Aa 


3 
3 
1 
{ 
4 = 
= 
OF 
ine 
lo 
rn 8 
+ F 
1 
1 2 
on 
| of 


g 
| 


248  O8-Pidhebtton.. 


RY the Prbof of the Suggeſtion, 


2 the party has proved his ſuggeſtion, before a 
„judge; according to the th ſech. of the 2 & 2 of Edw. 

00 e. oh, yr :fuch- proof muſt be drawn out in order to 
de entered of record in court, which is to be done in the 
| following manner, alter the ſuggeſtion and doe ware of the 
1 er ein | 


47 (3 


e And the writ of the prohibition of che lord the king 
I yr: to him, c.“ | 


AFTERWARDS, that is to . on the 
day of in the twentieth year of the reign 
of our — lord George the third, of Great Bri- 
| tain, France, and reland, king, defender of the 
faith, Sc. at in the county of 
before [the judge comes, the ſaid A. B. in his 
proper perſon, and to verify, teſtify, and prove 
his ſuggeſtion aforeſaid, an all and every matter 
and thing contained in the ſame ſuggeſtion on 
the part of the ſaid A. B. to be proved, pro- 
duceth three good lawful and ſufficient witneſles, 
to wit, O. P. of iin the county afore- 
ſaid, huſbandman, and aged about twenty-four 
pos, or thereabouts ; ©. R. of the ſame place, 
abourer, aged fixty years or thereabouts ; and 


S. T. of the pariſh of 25 in the ſaid 
county, farmer, aged forty years and upwards, 
before the ſaid juſtice alt  _ aforeſaid, 


according to the form of the ſtatute in ſuch caſe 
made and provided: which ſaid witneſſes ſo as 
aforeſaid produced by the ſaid A. B. being then 
and there ſworn upon the holy Evangelifts, to de- 
poſe the truth of and upon the premiſes ſpecified 
in the aforeſaid ſuggeſtion, ſay and depoſe, and 
each of them ſeverally upon his oath ſaith and 
depoſeth in manner and form following, that is 
to ſay, the ſaid O. P. for himſelf, upon his oath 
ſaith and depoſeth, that, &c. [Here enter the 
proof of what he ſwears.) And the ſaid ©, R. 

for himſelf upon his ſaid oath ſaith and depoſeth, 
that, gc. [Enter what he ſwears to.] And 
the ſaid O. P. and 9. R. for themſelves ſeverally 
upon their ſaid oath ſay, and depoſe, that, &c. 
[Enter what they both ſwear to. 1 And * ſaid 
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5. T. for himſelf, upon his ſaid oath, ſaith and 
: th that, 29 The part he- ſwears” tö.] 
hich ſaid depoſitions taken before the [ſaid 
- [the name of the judge Tay aforeſaid, 
the ſaid- juſtice af to wit, in Afi- 
chaelmas term, in the — year of the ni 
of our faid lord the now king, delivered by his 
on proper hands, into the court of our-faid lord 
N of the Bench, here to be entolled of re- 
"our 
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250”  DEP1obldſcfbn:: 
Where: the guggeſtion muſt be vetified by an 


Affidavit. 


1 * dare une th courts require an ; affidavit to' be made 


on application for a probibition, to ſupport the ſuggeflion. 

Per Holt ch. juſt, B. R. in Godfrey v. Liqwellin. 11 A 3. 
the biſhop of St. David's caſe. Where the matter ſug- 
geſted for a prohibition appears upon the face of the libel, 
we never inſiſt upon an affidavit; but unleſs it appear upon 
the face of the libel, or if you move for a prohibition as to 
more than appears upon the face of the libel, to be out of 
their juriſdiction, you ought to have affidavit of the ach 
of your ſuggeſtion. Salt. 549. pl. 3. 

Upon motion for a prohibition,' there muſt be an affidavie* 
that the matter ſuggeſted to have been pleaded was plead- 
ed below in the ſpiritual court, and diſallowed, vide Ld. 
Raym, 1211. for otherwiſe, any one might come and ſug- 
geſt a falſe fact, and ſo ouſt the ſpiritual court of their ju- 
riſdiction. 

In Hynes v. Thempſon, [mentioned by 2 Ice, in Bug- 
gin v. Bennet. Burr. 4 pt. 2039 —40.] Lord ch. juſt. Lee 
laid down the rule to be, That if you move for a prohi- 
bition upon any thing not appearing upon the face of the 


proceedings, you ought to have an affidavit of the truth of 


the ſuggeſtion.” And he cited Godfrey and Llewellin. 2 
Salk. 549; point; and 2 Salk. $51. pl. 13. where Holt 
ch. juff. laid down the law to be, That wherever the 
matter which you ſuggeſt for a prohibition is foreign to the 
ibel, you muſt/plead it below, before you can have a pro- 


upon the li And lord ch. juſt. Zee ſaid in that cafe of 


Hynes v. Thompſon, that he thought it muſt either be pleaded 
< that there was ſuch a cuſtom,” or an afidavitof it. And 
Mr. J. Chapple hinted, that prohibitions had been too eaſi- 
ly granted: And was of opinion, that there ought to have 
been ah affidavit to verify the ſuggeſtion; 

In Driver v. Colgate, | mentioned alſo by Aon Fee, in the 
ſame cafe of Buggin v. Bennett. Burr. 4 pt. 2039—40.] 
The court held, that there was no neceſſity to plead it be- 
Jow, in caſes of "prohibition for words ſpoken where they ar. 
by the cuſtom actionable, as there is in cafe of a prohibi 
tion or ſuggeſtion of a modus. For in the former caſe, they 
cannot go on if the ſuggeſtion be true; but in the latter 
of a nedus— if the modus be admitted in the ſpiritual court, 
chey may go on; becauſe the juriſdiction continues. ® 

ky $ 
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Where the Suggeſtion muſt be verified by an 


In all other caſes the court laid down: 2-general. rule, 
© that the matter, muſt either be plaaded below, or verified 
by 2 davit. Vide Burr. 4, pt. 2%... 

As in caſe for a prohibition to the conſiſtory court of 
London, in a cauſe for calling a woman 55 where” in Len- 
don, there muſt be an affidavit of the cſſom, and alſo. that 
the words were ſpoken there.  Theyer v. Eoftwick. Burr. 
4 pt. 2032. ine | Re We -AY- 23 046444 þ 1 Ah: > af a | E 47%} 

In C. B. on ſhewing cauſe. why a prohibition; ſhould not 
be granted, it was objected that no affidavit was filed 
whereby the libel whereupon the plaintiff had moved appear- 
eg to be a true copy. Per cur; The: objeQion is good. 
Rule diſcharged, Faglesfield v. Anderſon. Barnes a7. 
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= Df-Probſdition. 


argue for the prohibition, the court” would r not Kone doctor 


Of granting a Prohibition. tangy}, or boo 
_ only. 


| PrompITION 8 are granted either abſolutely, of hoe 


uſque only tilßh ſuch an àct be done; the firſt of theſe is 
peremptory, and ties up the inferior juriſdiction till a n- 
fultation i is awarded; the ſecond is ip/o facto diſcharged upon 
complying with the act, and that without any ir of con- 
ſaltotin 6 Mod. 308. 
When à prohibition is moved for becauſe 2 copy of the 
libel is denied, the court requires that oath ſhould be made 


_ of the denial, and the probibition is only quouſgue the copy 


be delivered. Vat. 252. 2 Salt. 553. Pl. 19. 
The ſtat. 2 He. 5. flat. 1. c. 3. requires a copy of the 
libel in the ectekatinnl court to be given to the party fued 


there. But as this ſtatute extends only to the cerizſiaſtica! 


cuurts, a prohibition was denied to be granted to the admi- 
ralty court, upon à ſuggeſtion that they refuſed to give the 
party ſued "there a copy of the libel. Ld. Raym. 442. 


A prohibition guouſgue they give a copy of the libel, if 
it be granted before any libel exhibited, does not bind them 


from exhibiting any libel ; but after, they ſhall not proceed 
till they give a copy of it. 6 Mad. 308. 

It was formerly held by all the judges, that when there 
was a proceeding ex officio-in the eccleſiaſtical court, they 


were not bound to give the party a copy of the articles : 
but the law is otherwiſe; for in ſuch caſes, if they refuſe 


to give a copy of the articles, a prohibition ſhall go pages 


they deliver it. Ld. Raym. 991 
to C. B. rule was made for civilians to bo a” on both 


ſides in relation to a prohibition,  - Dr. Lee attended to argue 
againſt the prohibition ; but none would attend to argue 
for it, as by affidavit appeared. Per Cur. We ought to 


hear civilians on both Aides, or not at all. Enlarge the 


rule: perhaps, when our opinion is known, a doctor may at- 
tend on the other ſide. Afterwards no civilian attending to 


ou —_ it, Barus 428. 
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Of declaring in Prohibition, Se. 


HE court ſeldom awards a prohibition upon the mes 


tion, but generally grants a rule a, or that the ad- 
verſe party ſhould ſhew cauſe why it ſhould not be granted. 
Cro. El. 16.94. 5 Mod. 247. Ld. Raym. 86. 236. Wit. 
Rep. 7. pi. 2. Wel bn 305: bu 
Alte a nice and difficult caſes it is uſual to direct the 
plaintiff to declare in prohibition, Cre, El. 736. 4 Mod. 
151. Lev. 125. | Ld. Raym. 88.—and ſo proceed to iffue, 
that the merits of the cauſe may be brought before them 
with the greater exactneſs, and the court thereby be the bet - 
ter enabled to judge of the reaſonableneſs of granting or re- 
fuſing the writ. Stil. Pra. Reg. 43. F. N. B. 44. 
. When the court inclines to grant the motion for a prohi- 
bition, the defendant has a ſort of right to inſiſt that the 


plaintiff ſhall declare; but where the court inclines againſt 


the motion, the plaintiff has no ſuch right, for there might 
be judgment by default, and the court be obliged td prohi- 
bit againſt their own opinion; and it is no injury to the 
plaintiff, as he may apply to another court. Phe Xing v. 

the Biſbop of Ely. Mich. 30 Geo. 2. ERAS SOT! 

The court is not obliged to give direction for ſuch decla- 
ration, but are abſolute judges of the ſufficiency or inſuffi- 
ciency of the ſuggeſtion. Leen. 181. lt 790: :. 28 W 

On ſhewing cauſe againſt a prohibition, the court made the 
rule abſolute, with a TireQion that the plaintiff ſhould de- 
clare in prohibition, He tendered a declaration, but the 
defendant refuſed it, and applied to ſtay the proceedings, as 
being willing to ſubmit. The other infiſted he had a right 
to go on, and fo get at the ces of the motion, which he 


could not otherwiſe have; but the court ſtayed the proceed- 


ings without coſts; ſaying, the direction to declare was in 
favour of the defendant, who might waive it. Gegge v. 


Jenes. Stra. 1149. [Vide the ſtatute 8 & 9 V. 3. c. 11. . 


3. which gives coſts in prohibition upon plaintiff's obtain- 
ing judgment, or any award of execution after plea pleaded 


or demurrer joined] but the plaintiff can recover no coſts in 


prohibition, unleſs he has execution aſter plea or demurrer 


and judgment for him: but then after ſuch judgment and 


execution, after plea or demurrer, the coſts ſhall be taxed 
from the ſuggeſtion, ſo as to take in the motion. Wills v. 
Turner, Hil. 2 Geo, 1. C. B. ; . 

Where the party is oidered to declare in prohibition, he 
ought not to take out the writ, but ſerving the other ſide 


with a rule is ſufficient ; and if in that ſuit he obtain judg- 


ment, 
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"mandatory part of the writ to aſſoil the party is not to be 
"obeyed till after trial had. The Dean and Biſhop of Wells. 
/ hi 
It was at the defendant's inſtance made part of the rule 
whereby a writ of prohibition, was granted, that the plaintiff 
ſhould declare in prohibition. _ Defendant afterwards de- 
manded a declaration, and threatened 4 nor pros for want 
thereof, Whereupon a declaration was prepared : and when it 
was ready he was told by defendant's agent that he need not 
deliver it; but as he had been at the trouble and expence in 
preparing it, he delivered the ſame, and' called for a plea. 
Defendant pleaded nothing to the ' merits, but only that he 
did not proceed in the ſpiritual court after the prohibition, 
gave à rule to reply, and demanded a replication. Where- 
upon plaintiff applied to the court, and obtained a rule for 
defendant to ſhew cauſe, why he ſhould not pay the plain- 
tiff's coſts of the proceedings in prohibition, Which rule 
was made abſolute. The court looked on the plea'to be a 
| ſham nugatory plea, and not to the merits of the cauſe : the 
allegation, that defendant has proceeded, contrary to the pro- 
hibition, is and muſt be put trite every declaration of this 
kind: but whether he has ſo proceeded, or not, is totally im- 
material. The ſtat. 8 & 9 V. 3. c. 10. f. 3. gives colts 
after plea or demurrer : but this is not a plea within the ſta- 
tute. Seed v. Welſenden. Barnes 148. | 

In cafes of tythes and ſuch fort of matters where many 
things are in controverſy, it is very frequent to order the 
prohibition to ſtand as'to part, and a conſultation to go as to 
the other part. | 

If the declaration in prohibition varies from the ſuggeſtion, 
this is naught, and a conſultation ſhall be awarded. 7 Med. 
113. Leon. 128. For the ſurmiſe is as the writ 

The declaration in prohibition is founded upon an at- 
tachment for a contempt, and therefore the declaration in 
prohibition is a gui tam declaration, for it ſuppoſes a con- 
tempt to the king in proceeding after the writ delivered. 
12 Co. 61, | | | 

Where an iſſue is joined on a declaration in prohibition, 
if the jury find a verdict for the plaintiff, yet they ſhall give 
no more than one billing damages, for it is in nature of an 
iſſue to inform the conſcience of the court. Carter v. 


Leeds. Mich. 2 Gro, 2. But after the plaintiff has had 
judgment 


. 


Of declaring i in Prohibition, Ge. 


udgment quod flet prohibitio, he may bring bis action u 
2 155 2 the damages he has fuftained. | . 

If the jury, upon an iſſue joined in a prohibition de modo 
 decimandi, find a different modus, than that alledged by the 
plaintiff, yet the defendant ſhall not have a conſultation ; 
becauſe it appears that he ought not to ſue for tythes 7 in 
| 2 ecie, there being a modus found. Vent. 32. 

The declaration ought to ſhew a place where the defend 
ant proceeded, after the prohibition ſerved; otherwiſe, the 
plaintiff ſhall not have judgment, though the writ of en- 
_quiry finds damages. 1 Vent. 348, 350. Roy. 387. 2 
Jones 128. 2 Show. 145. 25 

Two perſons cannot join in the declaration, where the 
cauſe of. complaint i is ſeveral. Cro, Car. 162. 


If the libel be againſt ſeveral pariſhioners, who all inf t 


. the ſame modus, they cannot join, but muſt have ſeye- 
ral prohibitions. Te. 128. R. Raym. 425. 
If there appears cauſe for a prohibition, there ſhall not 
be a conſultation, though the declaration be defective for 
want of form; as becauſe there is not the profert of a Ys 
or letters patent. Per Cote. 1 Kol. 

After a rule given to declare in prodibition, the geſen 
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* * 


FF a prohibition be granted without notice to the other 


party, and upon motion it appears that there was no cauſe . 


Putting 


for it, the court will grant a conſultation, without 
him to declare upon the prohibition. ' Cro. Car. 7. 

So, after a prohibition granted, if upon trial the matter 
be found for the defendant, generally, a conſaltation ſhall 


So if the matter found for the defendant varies in words, 


bdut not in ſubſtance, from the ſuggeſtion; as if the ſug- 


geſtion be, that two thirds of the tythes belong to the plainti , 
and the verdict is two entire parts of all tythes, 
So if there be a material variance between the ſuggeſtion 
for a prohibition, and the libel in the ſpiritual court, there 
ought to be a conſultation; for the prohibition ought to be 

founded upon the libel ; as if the libel be for tythes of corn, 
and a medus be ſuggeſted for tythes of hay, upon demurrer to 
the declaration in prohibition, a conſulration ſhall. go. 


Tui. 79. 


So if there be a variance in quantity, as if the libel be 


for two hundred faggots of wood, and the ſuggeſtion be for 


twenty only. Tel. 79. * 
So after a prohibition granted, if it appears that the ſpi- 
ritual court has conuſance for. part, a conſultation ſhall go 
gaoad, & c. 12 Co. 44. ws 
So if, after a prohibition granted, it be not ſerved till 
ſentence and appeal, it cannot be afterwards uſed, Cro. 
Fac. 429. | 3 5 
But a conſultation ſhall not be granted except in term. 
12 Co. 14. : | 
Nor by a judge, but only in court. Bid. | 
Nor after a declaration upon a prohibition, it ſhall not 
be granted upon motion before plea or demurrer. Cro. Car. 


238. N 


Nor ſhall a conſultation go, where a verdict is found 
for the defendant, if it appears upon the whole matter that 


the ſpiritual court has no conuſance; as if a prohibition be 
upon a ſuggeſtion, that all lands in A. are diſcharged by a 


modus, and there is a verdict for the defendant, becauſe it is 
found that all, except ten acres, are within the modus; yet 
a conſultation does not go for ſuch miſtake in the iſſue, if 
the libel was not for tythes of the ten acres." 2 Rol. 320. 


E. 3, 15. Ha. 192. | I | 
So if a l was of unity, ratione cujus he ſhall 
be diſcharged, and a verdict finds that he ſhall not be diſ- 
5 1 ; | x : | 3 "if charged 


* 
- » 


' of} granting chu. = 
abba ara inde ; though i it be agent the plaioti; — 


+ % 


being impertinent, for the fact to be tried was, whether - 
there was an unity, He. r confultation. does not go? 2 Rol. p 


32g #353 r 


f thoug h there be an immaterial vatiance. between. the f 
ſugge ee and. the libel, a conſultation does not go: as if the 
ſuggeſlion, be for à total diſcharge upon the tat. 31 H. 8. 


and recites 'the, libel to be for twenty faggats, Where it was 


for two hüngred for it was not material for what quantity... 


the libel was, when the Ones claims ,a diſcharge for 


| the whole. 7 59. 


Fo. if the ſuggeſtion varies jo quantity "AK, the libel, if; 


it de conformable to the.copy of the libel delivered by the. 
ſpiritual, court, this variance ſhall not be a ground for. a. 
I : 2 Rol. 39 „ | 


. 


+ « 


PE writ f confuhation | is to the diloviaz ee: 


I 0e the third, by the dee of od of Great 
HBritain, France, and Trelana, king, defender of the 
faith, and ſo forth, To the right werſbipful 

J. C. maſter of arts, vicar general, and principal of. 
rial ¶ the epiſcopal. or conſiftorial court of | 
&c. Whereas C. D. lately in the court. chriſtian 
before you impleaded A. B. by the the name and 
deſcription of JA. B. of the pariſh of — in 

the county of Devon, for this, that by the laws, 

Sc. [Here ſet forth the ſubſtance of the libel.] 

as by the libel of the ſaid C. D. amongſt other 


things more fully appears. And whereas the ſaid, _ 


A. B. has lately proſecuted and cauſed to be di- 
rected to you our certain prohibition, out of our 
court, before our juſtices at Meſiminſter, that you 
 _ ſhould no farther hold the plea aforeſaid, in the 
court, chriſtian aforeſaid, before you or any thing 
| farther in that behalf attempted, by pretence of 
which our ſaid prohibition you have from thence 
hitherto delayed, and yet do delay further to pro- 
ceed in the cauſe aforeſaid, as we have underſtood, 
to the great damage of the ſaid C. D. and to the ; 
manifeſt prejudice of the eccleſiaſtical liberty. 
Wherefore the ſaid C. D. hath in our court, befere D 
our ſaid an at Miſiminſter, humbly beſoùght 
Vor. 1, S us 
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"25s Sk Þtobtbition; | 
of granting a'Confultition, & c. 


us to grant him our aid and aſſiſtance in this be- 

half; and we favourably conſenting to the peti- 

tion of him the ſaid C. D. and being unwilling 

that the cogniſance, which to the eccleſiaſtical 

court in this behalf belongs, ſhould be further 
delayed by ſuch falſe and ſubtle aſſertions; be- 
eauſe in our ſaid court, before our ſaid. juſtices at 

4 er it is in ſuch manner proceeded, that it 

is confidered by the ſame court, that 'the ſaid C. 

D. may have our writ. of conſultation to the court 
chriſtian aforeſaid, our ſaid writ of prohibition to the 

contrary thereof notwithſtanding, whereof the ſaid 

A. B. is convicted, as it appears to us on record, 
We therefore being unwilling that the ſaid, C. D. 
| ſhould be in any wiſe injured. in this behalf, ſig- 
nify to you, and command, that you may in that 

cauſe lawfully proceed and further do what you 

ſhall know to belong to the. eccleſiaſtical court, 

our ſaid prohibition to the contrary thereof. be- 

fore to you directed in any wiſe notwithſtanding. 


Witneſs Sir William de Grey, knight, at Weſtminſter, 
the | | day of, [OLA 92 ö N ii 
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l ugeibitten. 259 
Where 2 Prohibition may be granted after a 


Conſultation awarded, and where not, and 
of Diſobedience to chin Writ of Nan 


the 50 Edw. 3. c. 4. Ie is ordained and ſtabliſhed, 
That where a conſultation is once | duly granted 
upon a prohibition. made to the judge of the: holy-church, that 
the ſame judge may proceed in the cauſt: by virtue of the 


| fame conſultation, notwithſtanding any other prohibition to 
him thereupon delivered: Provided always, that the matter 


in the libel of the ſaid 1 be not rb enlarged, or 


| otherwiſe changed. wi 


Judge of holy-church, means ſpiritual judge; ; and therefore, 


this ſtatute Is not to the court of —— 2 Brownl, 


Same piled, means eccleſiaſtical judge i in general, or per- 
ſon competent, and not to the ſame individual perſon. Pop, 


159; Palm. 418. Latch. 6, 75. 
f hi 


s ſtatute hath been conſtrued to 0 to thoſe caſes 


only where a conſultation hath been lawfully granted; that 


is, upon the right and merits of the thing in queſtion, and 
not to ſuth caſes where for defect of form, miſpriſion of a 
clerk, miſpleading an act of parliament, &c, conſultations 
have been awarded. 2 Brownl. 26, 247. Leon. 130. 
3 Bult. 182. Moor 917. 

And therefore regularly, where a conſultation was award- 
ed upon the merits, the party ſhall not have another prohi- 
tion upon the ſame ſuggeſtion. 

Though he appeals, and then prays another prohibition, 


R. Pop. 159. Lat. 6. 1 Rol. 378. Moor 919. 


Though the os be granted by another court. 
Cro. El. 277. 
And though he varies in the modus upon which the former 
prohibition was had. 1 Rel. 378. 

But if a conſultation was awarded for want of form in 


the ſuggeſtion, or proceeding thereon, another prohibition 


* be allowed. Cro. Car. 208. 
o if the conſultation was awarded for want of proof of 
the ſuggeſtion within the fix months, purſuant to the ſtatute 
2 & 3 Edw. 6. the plaintiff is not precluded, but may 
bring another prohibition, [but then he mult pay double coſts 
according to the ſtatute, Carth. 462.] for this ſtatute of Ed- 
ward 3. goes to the ſuggeſtion made upon the ſame libel, 

and to a conſultation duly granted, and not to the caſe of 
not having witneſſes ready to prove the ſuggeſtion through 
Ws S 2 negligence, 


=> — 5 
— 9 — —— 2 . 
IJ * 
hy * * NA —_ 
— * 6 — _—— N v 
— : n = 

"2 2 „ **ͤV⁵—ð—.z ⁊ e — r————— o = - 
— 3 
Lo — 

_ ow 8 


3 


P 


— 


— —— —— — 


— 


—— — — 
. — — . —˙ — 
9 — _— — 
— 
— — on 
- 
- 
* 
— ” 


n 


— 


—— — 


— 


3 


— WY 
— => —— —— — 
„4 „ I * 1 — 
4 — — N g - * « r 
* * aw 


Ae 


— 
—ä—ä— — «vs 
— 


r 
— — D— 
Gti ay "bad 22 Aer 


— -- 


— 


— * 
D.. 


—— — 


——ũ—— — 


e 
X + as — Oc _——— — 
* 


0 — — 
— . 
— ad — 
- - 


260 ct pidhibleion © 


Where à Prohibition maj 


But if, after a conſultation for want of provi 


were neceſſarily obliged to be abſent. 


9 — er N TIS: 6. at * IF we," MP 8 * 
* 4 « k þ 1 
i* 7 


Where u Prohibition ina be grabted artet a 
* Confiultation awarded, ind whete not, and 
of Diſobedience to the Writ of Prohibition. 


negligence. But it was ſaid by Holloway juſt. that after a 
conſultation” awarded for not proving his ſuggeſtion, Ge. 
the party ſhalt be for ever barred from having another, pro- 
hibition on the ſame libel.” Comb, 63. 
ion for war ving his ſug- 

geſtion, the party appeals, there” may be another , prohibi- 
tion to the court, to which the appeal was, upon the ſame. 
TTT... K Wt 
a 80 if after a conſultation the libel is enlarged or changed. 


I Ref 207. ”: 


'So if a conſultation goes for a collateral | matter, as if the 
plaintiff was nonſuited.” Com. Dig. 4 2 484. But. Keb. 286. 
— Jf upon the trial of a ſuggeſtion the plaintiff be nonſuit, 


no new prohibition ſhall be granted, although the nonſuit 


was occaſioned for want of ſome of the plaintiff's witneſſes, 
who were to prove the truth of- the ſuggeſtion, and who 
But where the fuggeſtion was for a modus of tythe of 
Jambs in the pariſh, and a conſultation went; another pro- 
Hibition ſhall go upon a ſuggeſtion of the ſame modus in a 
particular farm. 2 Vent, 47. This caſe is reverſed there. 
So if a conſultation goes, and there be afterwards a new 
libel for the fame ſpecies of tythes in another year, a pro- 
Hibition ſhall go upon the ſame ſuggeſtion as was tried be- 
fore. Tel. 102. e Gn. 
And if a conſultation goes, and the party againſt whom, 
appeals; the appellee may have a prohibition, though the 
appellant cannot have it. Pop, 1599, 
So if, after a conſultation, the plaintiff pleads the ſame 
matter (which was ſuggeſted and found againſt him at com- 
mon Jaw) in the ſpiritual court, which is accepted, and 
proceeds there for a trial; the former defendant may have a 


new prohibition : for they cannot try in the ſpiritual court, 


a matter determined at a trial at law, which was proper to 


be there tried, as if a diſcharge within 31 H. 8 was ſuggeſt- 
ed. 2 Kol. 319. l. 45. Hob. 286. i 


If the eccleſiaſtical court refuſe to grant a copy of the 
libel for which a prohibition is granted, and thereupon they 
grant the copy, and afterwards proceed in the cauſe, the 


matter not being within their juriſdiction, another prohibi- 
tion lies. Moor 917. a 


If 


N ö * | a. th | 
i 25 | : #: | 4 a - k 4 
Dt Piabibtlon. 282 
7 ; = 
85 95 1 a 8 « 1 
Where, a Prohibition may be granted after a ll 
Conſultation awarded, and where not, and it j 
of Diſobedience to the Writ of Prohibition. = 
hai TIFALLIIAS 3 5 4 ; - : Th F I 4 7 
If the. defendant in prohibition, dies, his executors may [nl = 
proceed. in the eccleſiaſtical court, and the, judges of the 1 
court out of which the prohibition was granted will alſo {19208 
in ſuch caſe make a rule to the ſpiritual court to proceed; i of 0 
But then the plaintiff may, if he pleaſes, haye a new pro- {4,204 
hibition againſt the executors. Lil. Rep. 155, 4 
The diſobeying a prohibition is a contempt to the ſu- 9 
perior court that awards it, and puniſhable by attachment, ll 
which iſſues againſt the judge and party for proceeding after | | 
ſuch prohibition, and for which they are ſubje& to fine and 11 bl 
impriſonment according to the direction of the ſuperior 1 it 
| court. F. N. B. 40. Bro. Att. Pro. pl. 5.9. 11. and 279. Tho! 1 i # 
| the writ was not directed to the party. 19 H. 6. 54. And * f | 
2 ſuch attachment may be awarded againſt a peer of the realm. Fi 
K 21 Ed. 3. 3 — | Pep „ 1 
> An attachment was granted upon an affidavit that the par- 
7 ty proceeded after a prohibition delivered to him, in a 
ſuit for a ſeat in the church, which the plaintiff claimed 
f by preſcription; and upon his appearance and examination 
7 upon interrogatories, he confeſſed the matter, and was 
fined five marks. Dr. Wainright's caſe. 2 Fon. 47. 
And not only an attachment lies for , proceeding in the 
* ſame cauſe pending a prohibition, but alſo for inſtituting a 
X new ſuit for the ſame thing ; as if a perſon libels for tythes, 
bo and a prohibition is brought, and he libels for tythes of 
another year, the firſt not being determined, an attachment 
** ſhall be awarded. Leon. 111. Moor 599. | oy 4 
i And in an attachment upon a prohibition, the plaintiff : 
| ſhall recover damages and coſts againſt the party, for pro- 
IC ceeding after the writ of prohibition awarded. Cre. Car. 
0 559. N 2 Jen. 128. Vent. 348. 3 Lev. 360. : . 
2 V 181 1 2 27 
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Ok Nuare Jmyedit. 


| of the Writ of Quare Impedit, and A ppearance | 
thereto, Sc. Ky 


A7 impedis is a/ poſſeſſory Aion brought in \ the Cam- 
"A mon Pleas by all except the king who may bring it in 
B. R. or C. B. F. N. B. 32. E. and is now the only action 
uſed in caſe of the diſturbance of patronage to a church or 
ectleſiaſtical benefice; the aſſize of darrein preſentment, which 
lies only for diſturbance where a man has an advowſon by 
deſcent from his anceſtors, having fallen into diſuſe, as the 
writ of quare impedit is equally remedial, whether a man 
claims title by ages or purchaſe. 3 Blackſt, Com. 246. 


'In order to bring a. quare impedit, the party applies ta 
the curſitor for an original writ out of ee Y, Which is to 
to this effect: $2; 8 3c 


"GEORGE the third, by the grace "of God, of 
Great Britain, Sram, and Ireland, king, defender 
of the faith, Se. To the ſheriff f — 

greeting. Command. T hamas, biſhop f 

4d C. D. efquire, that juſtly and without delay 
they permit A. B. to preſent a fit perſon to the 

church of in the ſaid county which 

is void, and in the gift of the ſaid J. as he faith, 
and whereof he complaineth, that the ſaid biſhap 
und C. D. unjuſtly hinder him; and unleſs, they 
{hall ſo do, and the ſaid A. ſhall give you ſecurity 
that his ſuit ſhall be proſecuted, then ſummon by 
good ſummoners the ſaid biſhop and C. D. that they 
be before our juſtices at Meſiminſter, from * — 
to ſhew  wherefore they will not do it, and have 

Fou there the ſummonert and this writ. 


| Witneſs Ourſelf at W-fminfter, the — day of 
in the n year of our reign.” 1 f 


— 


vw LEY L > 7 
N 100 


0 Muſt hare at t leaſt "Ns days bom the wt ard return. 
. The 


of the Writ, of. Ware Impedit, Abd, Appearance 
ereto, | Ge 


The ſheriff 's warrant thereon, 


— 


the county aforeſaid, to O. P. ©, R. &c. jointly 
and ſeverally, by'virtue of his majeſty's writ to me 
directed, I command you, that you or ſome or 


. or one of you command Thomas, . biſhop ff 


and C. D. eſſmre, that juſtly and without delay, 
they permit A. B. to preſent a fit perſon to the 
church of 
the gift of the ſaid 4. as he ſaith, and whereof 

he complaineth that the ſaid biſhop | and C. D. 
unjuſtly hinder him; and unleſs they ſhall ſo do, 
and the ſaid A. ſhall give you ſecurity, that his 
ſuit ſhall be proſecuted, then ſummon by good 


ſummoners the ſaid” biſhop and C. D. that they 


be before his majeſty's juſtices at Mfminſſer, 
from — to ſhew wherefore they will 


not do it. And that you return the ſame to me, 


ſo that I may have there the ſummoners and this 
precept given, &c. at, &c. in, Sc. 


By the. ſame ſheriff, 


By the flat. of Marlbridge, 52 H. 3. The ſheriffs ought 


to make ſummons by good ſummoners, and return their 
names upon the original. 1 Brownl. 158. 

And the ſummons ought to be ſerved 'on the defendant, 
or at the church door. Jbid. 2 Mod. 265. 

The defendants may have the common in, or de malo 
lecti. 2 Inſt. 124. but no other effoign. 2 Inſt. 125. 
1 Brownl. 160. | 

And if the defendants e/5in, the plaintiff ought to adjourn 
it for 15 days, otherwiſe he ſhall be nonſuited. 1 Brownl, 
I 59. Dal. 81. 

pon default of appearance, and no eſſoin, the plaintiff 
ſhall have an attachment, and afterwards a dj Hringas. 2 Inſt. 
124. 1 Brownl. 128. 


And, by the common law, the proceſs to compel an ap- 


pearance was by diſtreſs infinite, Lid. 
But now by the fat. of 1arlbridge, if the defendant does 
not ene nor caſt an e//join on the ſirſt diſtreſs, or e. 
Sen tnere 


Y Df Quare Apen. 24 


to wit. er Wi Ids, Dx ſherif of 
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364 Sichel 


Of the Wa t of Quare Iepedit, and:Appearincs 
thereto: Ge. . # 
vere ſhall. nj dgment for the plaintiff, and a * writ to De | 
iſhop. 4.1 3. 2 11ſt. 124; ene I 58. 


N 5. 

25 if, Ve party, 1 — not aQyally, y RY thaw mall | 
not be judgment pon default. at the diftreſs. 1 Aod. 248. 
2: Mad; 264. Zh 7 

By he common law, and now iy the frat. py 72 hen 
15. In ſummonſes and attachments, there ought' to be 15 
* Wy excluſive. berween the ge and gien a leaſt. '2 7. 

04 by the Wy of Marlbridge, i in guare ned or * | 
rein Freſenſient, there. ought to be only l 5 or 21 days defore 

return. ..- 

And the ten ought to be tefled the fanje day it iſſues, 
that there may be no pre) judice in 5 of En "ba eg. 30. a. 
Bro. Qu. Imp. 181. 

If de injury done to che ee or ths 2 5 ariſes 
from the þ1/02p alone, as upon pretence of i incaparity, or the 
Uke, chen he only is named in the writ. 

Fut if there be another preſentation ſet up, then the pre- 
| tended patron and his cletk are alſo Joined in the action. 

Or. it may be brought againſt the pretended patron and 
his Uerk, leaving out. the biſhop. c 0 l 

So againſt the patron only 
But it is generally brought againſt all cher br if the 
biſhop be bg 8 oi out, and the. fuit is not determined till ſix 
munths are paſt, the biſhop is intitled to preſent. by lapſe; 
but if he is named, and is made a party to che ſuit, no 
lapſe can poſſibly accrue. till the right is determined ; and 
therefore it is always moſt adviſeable to make him a party, 
Gro. Jac. 93. 

If the patron is left out, and the writ is only brought 
againſt the Chop and the WY the ſuit is-of no effect, and 
the writ ſhall abate. Hob. 316. For the- right of the: Patron 
is the principal queſtion i in the cauſe. 7 Rep. 25. X 

And if the clerk is left out, and has received inſtitution 
before the action brought (as is ſometimes the caſe) the 
patron plaintiff, by his ſuit, may recover the right of patron- 


5 
31 By" 3 n 


1 
. * 


2. e. A rit ad admittendum clericum ; but ow. before ſuch: writ, 
there muſt be a avrit Fit inguiry to oh ER of wy pang which 


aa Phe | 
acts 


Of tho Witr of Quirk Wyse ad peri x 


ee &0] . I 
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„but not K Tabs too! he edel as judgment | 


 ta'temove cht 'clerþ,-dnleſs.he be made a defendant and pa 

to the ſuit to hear what, he can alledge. againſt it: p fob 
which-reaſons it is the ſafer way ts inſert” them al three i in 
the wrlt. c W 

IH che clerk of — 1 patron has not Feen inltituted, 
or if the plaintiff ſuſpects that the biſhp wil admit the de- 
fendant's, or any other clerk, pending the fuit, he may, 
immediately upon ſuing but the writ of quare | impedit, ſue 
out alſo 2 prohibitory writ, called a ne admitas; which re- 
cites the contention begun in the king's courts, and forbids. 


the biſhop- to admit any clerk, whatfoevef,” till fueh conten- 


tion be determined. 


| elfock: i ; _ 


' GEORGE the third, by che grace of God, of 
Sreat Britain, Manet, and Ireland, king, defender 


T he writ "Mt ne” e is to this 


38 2 1 


fot mit a perſon to the church of — 
void. as it is faid, and concerning the advowſon 
the Beneh, between A. B. eſq. and you and C. D. 
e.eſqſuire, untit it ſhall be diſcuſſed in the ſaid court, 
Mherber the ſaid adyowſon belongeth to the ſaid 


A. or to you and the ſaid C. Witneſs Ourſelf at 


' Weftmin/?tr, the day of bp 
'the ewentieth year of our reign, Se. e b 


— — 


. , * p * $ 
4 9 p 


If the biſhop doth, after the receipt of this writ,” admit 
any perſon, even though the patron's right may have been 
en in a * jure Patronats, then the plaintiff, after he has | 


: * 


* A jure patronatus is a commiſſion from the biſhop, which he 


is bound to iilue if requeſted by eicher of the conteſting Patrons, 
or their clerks, directed utaaliy to þ's chancellor, and others of 
competent learning, wno are to ſummon a Jury of ſix clergymen, 
and 11x laymen, to inquire into and examine who is the rightful | 
phe I Burn, 16, 17. 


obtained 


of the faith and fo forth: To the reverend father 
in God, Themar, by divine providence, biſhop 7 2 
(3 greeting. We prohibit. you, that you ad- 
which is, 


whereof, an 288 is commenced in our court of 
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266 | : Of Ourare Anpedit: 2 


of the Writ * TImpedit, and — 
| -; erty Sc. 


a> 
$* . 


obtained judg ment in the guare ipal: mey remove the 
incumbent, if the.clerk of a ſtranger, by writ 1. cire fatias, 
2 Sid. 94. and ſhall have a ſpecial-aQion againſt the biſhop, 
called a guare incumbravit, to recover the brefenration, and alſo 
ſatisfaction in damages for the injury done him by incum- 
bering the church by inſtituting the clerk, pending the 
ſuit, and after the uc admittas received &. 

If one defendant ſhould appear before the others, the 
plaintiff may declare againſt him fimal cum, Sc. I 1 Brownl. 


And note: Summons and ſeverance lies if 'one plaintiff | 
will not ſue. 1 Brownl. 158. 

And if the writ abates it may be brought by jeurnies ar- 
compts. Ibid. 

The writ may be general, and the count thereon ſocial 
F. N. B. 33. a. E ins 102. ö. 10 Co. 135. | 


% , '4 
- #43 1 «4 4 


2116 


— 


— 1 


— — 


* But if the biſhop has incumbered the church by . a 
clerk before the ne admittas iſſued, no guare incumbravit lies: for 
the biſhop hath no legal notice, till the writ of ne admittas is 


ſerved upon him. 
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01 Declaring i in Lyare Lnpedit 97 5 


H E plaintiff in bis dellaration mult few ls bo 
preſent. . Vide Com. Dig. tit. Pleader, 5 vol. 278, 

And if he claims a right to preſent againſt c common right, 
he muſt ſhew the commencement of it-; as if he alledges | 
preſentations by turns he muſt ſhew how this conimenced, | 
by prefer e compoſition or otherwiſe.” Dy. 299. 3 
Leon. 1 

And jr plaintiff muſt ſhew a title in. him before the 

avoidance. Dyer 129. b. Bend. pl. 79. | 

And if there are ſeveral; plaintiffs, and j vary in title; 
the writ abates. R. Mod. 184. ' | 
The plaintiff ought alſo to alledge ; a preſentment by him- 
ſelf or his anceſtor, or ſome other under whom he claims. 
Vaug. 7. 17. 57. But though it is generally neceſſary to 
alledge a preſentment, the want thereof will be cured by a 
verdict. Stra. 1006, | 

In a guare impedit for a united church, the patron ought 
to ſhew a preſentation either to the united church, or to 
one of the old churches. Jide Ld. Raym. 201, 202. 

A 8 may alledge a preſentment by the vendor. 
2 Infl. 3 

And ? = plaintiff alledges a preſentment without a'pre- 
cedent title, he muſt ſay it was t-mpore pacis. 1 Mod. 230. 

But he need not, if a precedent title is alledged. R. 
1 Mod. 230. 

And if a preſentment be alledged by a common perſon he 
muſt ſay, woe the clerk was thereon inſtituted and inducted. 
Bend, pl. 29 

The laſt 1 regularly ſhall be mentioned; ; and 
therefore if the biſhop preſents by lapſe, upon the next 
avoidance the patron in quare impedit ſhall make mention 
of that. 3 Leon. 18. Dal. 75. 

And the plaintiff ought allo to alledge a diſturbance; 

And if the ſuit be by an executor or adminiſtrator, upon 
an avoidance in the life of the teſtator, an allegation of the 
diſturbance in the life of the teſtator is ſufficient. R. Sav. 
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, Þ2 a declaration in quare impedit the defendants may im- 
parl—and afterwards may either j Tau or plead ſeveral- | 
Bro. Q: Imp, 157, 165. 

Tan they may plead in abatement, or to the Addon: a ; 

But the ordinary cannot plead in abatement, or Sa an 
effoin without making himſelf a diſturber, Hob. 2 

Every defendant may plead the general i/ſue, | which is ne 
diſturba pas; becauſe the plea doth not defend the wrong 
wherewith he ſtands charged, and, leaves the plaintiff* s title 
not only uncontroverted, but in effect èonfeſſed; and the 
plaintiff may upon that plea prefently pay à writ to the 
_ bifbop; or at his choice maintain the diſturbance for da- 
mages. Hob. 162. Yaugh. 58. 

But the 5% generally, Sn we s party” to the fair, 
to le that he is not a difturber, pleads in bar of the ac- 
tion, that he claims nothing but as ordinary. Hob. 198. 
Keil. 43. a. Co. Ent. 498. d. 38 Ed, 3. 2. 

He mult diſclaim, or admit een a diſturber. Hob. 

1 | | 
a And if he refuſes 2 clerk, without cauſe, be i is. a diſturber, | 
1 Leon. 230. 

Upon fluch plea by the biſhop, the plaintiff may have 
judgment againſt him with a it, but a ſat ergcutie till 
the other pleas are determined. Heb. 320. Vas. 6. Keil. 
©, a N 3 
If 2 cefſat executio is not ud, it is only . R. 
1 Roll. 363. | 

But ib there be not a 72 execut io, it is error, if execu- 
tion be before the other pleas are determined. Did. 

If the cherl of the pſeudo- patron has been inſtituted, he 
generally pleads, that he claims nothing but as "Perſona in- 
per ſonata ex priſentatione of ſuch a one. 

Or he may plead plinariy of the plaintiff, or a firanger ; ; 
and by the common law, plenarty, before the writ for, any 
time, was a good plea. 2 [nft. 360. | 
But now by the flat. Hef. 1 c. 5. It muſt be plinarty 

for fix months before the action brought to be a ſufficient 
bar of the plaintiff's action, to recover the preſentation, if 
the plaintiff prevails. 

In pleading plenarty for Air months, by the preſentment, 
either of the plaintiff himſelf, or by collation, or by lapſe 
by the ordinary, the incumbent need not make title. Noy 

30. But where he pleads the preſentment of a ſtranger, he 


_ ought to ſhew izle, But plenarty, even for N fix months, is le 
plea 


ue, 
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plea againſt” the, king, according to the rule, zullpm yemfhe 5 
occurrit regl. 2 Inſt. 36. | | 9, 
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The deferidant patran, if he does not rely. on the general 
or , plead a releaſe, muſt ſet up, a fitle, and trayetſe 


plaintiff's, he need not traverſe the plaintiff's title, for then 
he confeſſ sand avoids it. „„ . 


5 I Nb ee ene 

In replying} to the defendant's plea, and. title, it is not, 
ſufficient for- the plaintiff to deſtroy that title, without 
maintaining his own title. Faugh. Go. 
The capteſting parties go on to iſue or demurrer, and 
the proceedings therein are the ſame as in other caſes ; but 
in this action, the plaintiff muſt recover upon the ſtrength 
ol his own right, and not by the weakneſs of the defendant's. 
12 77 8. | Ls . * re ILfdd HIPS 
Jpon the trial the plaintiff is put to make out his own/ 
title; and upon failure thereof, the defendant is, put upon 
the proof of his, in order to obtain judgment for himſelf, 
if needful. op 


L ; 


If upon the trial the right be found for the plaintiff, the 


TE 


jury are to inquire of four things — 1. Whether the church is 


full, 2. Of whoſe preſentation ; for if it be of the defen- 
dant's preſentation; his clerk is removeable, if made a, party 
to the ſuit, and the plaintiff commenced his action in due 
time, i. e. infra tempus ſemeſire, by writ. 3. In caſe of 
plenarty upon an. uſurpation, whether fix calendar months. 
have paſſed between the avoidance and the time of bringing 
the action; for if “ /ix months have paſſed it will not be 
be within the ſtatute Heſim. 2. which permits an uſurpation 
to be diveſted by a. guare impedit brought infra tempus ſe-. 


me/ire. 2 Inſt. 361. 4. Of what value yearly the living 


is, and this in order to aſſeſs damages according to the 
ſtat, Ve. 2, before which ſtatute no damages were al- 


lowed ; but by that ſtatute, if ix months paſs by the diſturb- 


ance of any, ſo that the biſhop do confer to the church, 
and the. patron loſeth his turn, damages ſhall be awarded to 
two years value of the church; and if ſix menths be not. 
paſſed, but the preſentment be deraigned within the ſaid 
time, then damages all be awarded to the half year's, value 


of the church. =— [1-0 ; 


» 


. a of Py » 8 4 2 — 


Fg ) . 


Vote In all ecclefioftical proceedings, a month, means 2 c. 
lendar month ; in temporal, a lunar menib. 5 


Of 


the pls; but if be ſhews a title, ſubſequent. to, the 
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of the Verdict, Enquiry, 1 udgment, Cc. 


F all the defendants make default upon the 4 ftreſs, the 
I plaintiff has judgment againſt all; for all are ſuppoſed di- 
./Nurbets. -R. Ad. 81. and that without title made. F. N. 
B. 38. 11. Semb. cont. 1 Brown. 158. 
hut if the plaintiff recovers upon demurrer, thery muſt be 
à urit of inquiry iſſued to inquire of the preceding four points 
before the plaintiff has final Jpdgment; and a writ to. fe 
biſhop. X. Mod. 81. _ 
Or after a verdict for the plaintiff, if the jury W 0 omit- 
ted to inquire of theſe points, there ſhall be a writ of in- 
| quiry, and till this is executed, the writ to the biſhop ſhall 
| *. 1 Bro. Ent. ga. 

If the patron and incumbent confeſs the action, or ni! 
dicunt, Sc. there ſhall be judgment for the plaintiff, and a 
- writ to the biſhop, _ 

If the church remains void, the plaintiff ſhall recover no 
damages; and if the jury aſſeſs them, a remittitur de damnis 
| muſt be entered. 3 Lev. 59. 2 Inft. 362. 

The damages are to be recovered againſt the diſturber; 
and therefore if the incumbent counterplead the title of the 
plaintiff as well as the patron, the plaintiff ſhall recover the 
value as well againſt him as againſt the , patron. But no 
damages ſhall be recovered: againſt the biſhop, where he 

claims only as ordinary—and note The king is not within 
the ſtatute, becauſe, by his prerogative, wy cannot © Tole his 
preſentation. 6 Co. 52. 0 


| | Df/Mjuare/Tthpedit. 271 = 
Of the Judgment in Quare Impedit, &c. = 
* IF it be found that the plaintiff hath the right, and hath 1 
i— I commenced his action in due time, then he ſhall have | 
V. judgment to recover his preſentation 3 and if the church be 11 
found to be full, by the inſtitution of any clerk, to remove 1 
j him, unleſs it were filled pendente lite, by lapſe to the or- 8 4 
ts dinary, he not being a party to the ſuit, in which caſe the 1 | 
1e plaintiff loſes his preſentation pro hac vice, but ſhall recover 40 1 
two years full value of the church from the defendant, the 1 
t- pretended patron, as a ſatisfaction for the turn loſt by his el | 
2 diſturbance; or in caſe of his inſolvency, he ſhall be im- 14 
Il Priſoned for two years. Stat. Weſt. 2. ſ. 5. ſ. 3. 14 |'Þ 
| If the action was commenced within the ſix months, and } U | 
ul. - the plaintiff have judgment to recover his preſentation, and 111 
a the church be full, whereby the former preſentment will 11 
be deraigned, then damages ſhall be awarded to the plaintiff 91 
10 for half a year's value of the church, | j | | 
is Upon the plaintiff's recovering his preſentation the writ Bn 
iſſued in conſequence thereof is a writ directed to the biſhop, — 41 
TH called a writ ad admittendum clericum, which recites the | 
he judgment of the court, and orders him to admit and inſti- 
Ie tute the clerk preſented ; and if upon this order he does not 
10 admit him-(the clerk being duly qualified) the -patron may 
E ſue the biſhop in a quare non admiſit, and recover ample ſa- 
in tisfaction in damages. | | 
is | ' 


The writ ad admittendum clericum, is to this effect: 


© GEORGE the third, by the grace of God, of 
Great Britain, France, and Ireland, king, defen- 
der of the faith, and ſo forth. To the reverend 
father in God, Thomas, by divine permiſſion, bi- 
ſhop of greeting : Whereas A. B. has 
Jately in our court, before our juſtices of the 
Bench, at Weſiminſter, by the conſideration of the 
ſame court, recovered againſt you and E. F. clerk, 
and C. D. his preſentation to the rectory and pariſh 
church of ——— in our county of and 
your dioceſe, which became vacant, and belongs 
to his preſentation : And whereupon it was con- 
ſidered by our ſaid court of the Bench, that the 
faid A. ſhould have our writ to you the ſaid biſhop, 
: the ordinary of that place, to be directed ; and 
Ot | notwithſtanding your diſclaimer, and the claims 


of the ſaid E. F. and C. D. or either of them, you 
| ſhould 
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Py aforeſaid, at the reſentation of the id A, 

7.0 -"<therefore cotimarid yod, chat ngtwithſtandin, ap 

whom diſclsimter, or the claims of the JUTE, F. N 

4 C. PD. you admit a fit perſon to the re Gory 102 
pariſh church aforeſaid, at the preſentation'of the 
ſaid A. and how you ſhall have exeCuted this our 
writ, certify to us o whereſoever we 
ſhall then be in Englind. Witneſs Sir William 
De .Grey, knight, at W:/tmirfter, the 
day Of forme in the twentieth year of our 
reign, 8 


B the fat. „ m. 2. c. 30. The judge of * arts 
has power to give judgment immediately; yet if he do not, 


1 upon return of the pgſea, judgment may be EIYen by the 


court to which the return is made. 
Tf the plaintiff is nonſuited, the Judgment is perem tory, 


; and the defendant ſhall have a writ ad admittendum clericum 
to the biſhop: 1 Brown. 161. but not before title made. 


F.N.B. 38. K. 
But if he has judgment upon demurrer, he ſhall have a 


writ to the biſhop preſently. 
But the defendant cannot VER a writ to the biſhop, if the 


quare impedit abates for form, miſnomer, or . 


K. 7 Co. 27. 5. F. N. B. 38. M. 


Nete- If the ordinary does nothing upon the writ ad 


-admittendum clericum, the party may have an alias and 
pluries, which may be returnable, and after that an 78 


tachment. Reg. 42. a. 80. F. N. B. 38. c 25 Dy. 254- 5 


350. @. | 
There was a fine of 10 L. for a bad return upon the firſt 


_ writ, and an alias under the penalty of 100 J. 3 Leon. 
139. 8 


If the incumbent, of which the church is full, was not a 

party to the writ, he ſhall never be removed. Co. Lit. 
b. 

2/9 the 3 tiles 7. c. 10. {which gives ces upon writs of 

error brought if judgment be affirmed] If the defendant 

bring a writ of error, and the judgment be affirmed, the 

plaintiff ſhall recover his colts and damages for his wrongful 


By virtue of this ſtatute, the court of King's Bench have, 


upon 2 writ of error, awarded damages according to the 
x 'Þ value 
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value of the church found by the verdiQt, | Cro, Fac. 145, 
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| 1 as the real damages which the plaintiff ſuſtains is 
only the being kept out of the half year's value, the 
legal intereſt on that ſeems to be all he is entitled to. 
Stra. 931. | N 
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e partition of lands in coparcenary, joint- 
d tenancy in common; after reciting, that 
Whereas the proceedings upon writs of partition between 
coparceners by the common law or cuſtom, joint-tenants, 
and tenants in common, are found by experience to be 
tedious, chargeable, and oftentimes ineffectual, by rea- 
ſon of the difficulty of difcovering the perſons and eſtates 
of the tenants of the manors, meſſuages, lands, tene- 
ments and hereditaments, to be divided, and the defec- 
tive or dilatory executing and returning of the proceſs of 
ſummons, attachment, and diſtreſs, and other impedi- 
ments in making and eftabliſhing of partitions, by reaſon 
of which divers perſons having undivided parts, or pur- 


parts, are greatly oppreſſed and e dernen, and the pre- 


miſſes are frequently waſted and deſtroyed, or lie uncul- 
tivated and unmanured, ſo that the profits of the ſame 
are totally or in a great meaſure loſt; for remedy where- 


of, it is enacted, That after proceſs of pone, or attachment 


returned upon a writ of partition, affidavit being made 
by any credible perſon of due notice given of the ſaid 
writ of partition to the tenant or tenants to the action, 
and a copy thereof left with the occupier, or tenant or 
tenan!s, or, if they cannot be found, to the wife, ſon or 
daughter (being of the age of one and twenty years or 
upwards) of the tenant or tenants, or to the' tenant in 
actual poſſeſſion, by virtue of any eſtate of freehold, or 
for term of years, or uncertain intereſt, or at will, of 
the manors, lands, tenements or hereditaments, wherect 
the partition is demanded (unleſs the. ſaid tenant in actual 
poſſeſſion be demanded in the action) at leaſt forty days 
before the day of the return of the ſaid pore or attach- 
ment, if the tenant or tenants to ſuch writ, or any of 
them, or the true tenant of the meſſuages, lands, tenements 
and hercditaments as aforeſaid, ſhall not, in ſuch caſe, 
within fifteen days after return of ſuch writ of pone, or 


attachment, cauſe an appearance to be entered in ſuch 


court where ſuch writ of pore or attachment ſhall be re- 
turnable; then, in default of ſuch appearance, the de- 
mandant having entered his declaration, the court may 
proceed to examine the demandant's title, and quantity of 
his part and purpart; and accordingly as they ſhall find 
his right, part and purpart to be, they ſhall for ſo much 

3 | „ give 


Ok Partition. 4275 
« give judgment by default, and award a writ to make 
<< partition, whereby ſuch proportion, part and purpart, 


& 
+ 


may be ſet out ſeverally: which writ being executed after 
eight days notice to the occupier, or tenant or tenants of 
„ the premiſſes, and returned, and thereupon final judg- 
© ment entered, the ſame ſhall de good, and conclude” all 
«© perſons whatſoever after notice as aforeſaid, whatever 
<< right or title they haye, or may at any time claim to have, 
„in any of the manors, &c, mentioned in the ſaid judg- 
& ment and writ of partition, although all perſons con- 
<< cerned are not named in any of the proceedings, nor the 
5 title of the tenants, truly ſet forth.” __ 7 

By ed. 2. Provided, that if ſuch. tenant or other mall 
in one year after judgment entered, or in caſe of infancy, 
coyerture, non-ſanity, or abſence, within a year after ſuch 
inability. determined, ſhew a good matter in bar of ſuch 
partition, &c, the court may ſet aſide ſuch judgment; but 
if the ſame is confirmed the party appealing pays cofts. 

By feet. 3. No plea in abatement ſhall be admitted or re- 
ceived in any ſuit of partition, nor ſhall the fame be abated 
by reaſon of the death of any tenant. 

By ſect. 4. If the high ſheriff cannot be prefent at the 
execution of the judgment in partition, the under-ſheriff, 
in the preſence of two juſtices, may proceed therein—And 
in cafe ſuch partition be made, returned and filed, the te- 
nants, before diviſion, are to remain tenants, under the 
ſame conditions, and the landlords, Ec. are to make good 
to their ward tho ſaid parts as before partition made. 


By fea. 5. The ſherifts, undec-ſheriffs, Sc. are to give 
due attendance to the execution of the writ of partition, and 
in caſe the demandant does not pay the fees to the ſheriff, 
Sc. then the court ſhall! award them, c. 

The above adi is made perpetual by the 3 £9 4 Ann, c. 18. 


N 


7 \ 


Of the Writ of Partition, Cc. 
8 the above ſtatute, partition has been uſually 


made by writ ; before which ſtatute it was done either 
by writ, commiſſion, or conſent, and was in many caſes liable 
to be defeated, * | 1 

By the ſtatute 31 Hen. 8. c. 1. joint-tenants, and tenants 
in common, or in right of their wives, are compellable by 
writ to make partition, ET 

To proceed to make partition, according to this ſtatute, 
the demandant or demandants apply to the court of Chan- 
.cery, and ſue out an original writ, which is to this effect: 


GEORGE the third, by the grace of God, of 
Great Britain, France, and Ireland, king, defen- 
der of the faith, and ſo forth. To the ſheriff of 

greeting: If A. B. and C. D. ſhall give 

you ſecurity, that their fuit ſhall be proſecuted ; 
then ſummon, by good ſummoners, E. F. that he 


be before our juſtices at Meſiminſter, on the mor- 


row of All Souls, to ſhew wherefore, whereas the 
ſaid A. B. C. D. and E. F. hold together, and 
_ undivided, the manor of with the appurte- 
nances, and fourteen meſſuages, twelve cottages, ſix- 
teen barns, three dove-houfes, four flables, thirteen 
gardens, two hundred acres of land, two hundred acres 
of meadow, two hundred acres of paſture, twe hundred 
acres of wood, one hundred acres of furze and heath, 
two hundred acres of moor, one hundred acres of buſhy 
ground, one hundred acres of marfh, one hundred acres 
of broom, twenty acres of land covered with water, 
twenty pounds rent; common of paſlure for all man- 
ner of caitle, court-leet, courts-baron, view of frauk- 
pledge, profits and perquiſites of court, free warren, 
free chace, free fiſhery, goods and chattels of felons, 
fugitives, outlaws, and thoſe which are put in exigent, 
Deodanas, chattels waifed and eſirayed, with the ap- 
purtenances, in the pariſhes of | 
and of which the ſaid E. F. denieth par- 
tition to be made between them according to the 
* form of the flatute in ſuch caſe made and provided, 
and unjuſtly permitteth not the ſame to be done, 


—_— 


Dr according to the cuſtom of England if parceners by 


and 
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adland contrary to the form of the ſaid Ratute, as 
+ »» they ſay; and. have you there the ſummoners, and 
this writ, Witneſs Ourſelf at. Meſiminſter, the 
— day of in the nineteenth year of 

our reign, | a I 8 
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| Upon this writ the ſheriff ſhould ſummon the tenants, and 
upon the return thereof, affidavit of the ſervice of ſuch writ 
ſhould be made according to the ſtatute, to this effect: 


| A. B. and C. D. demandants, 
Between and E. F. tenant. 


1 M. on WE ome officers to the ſheriff of 
—  ſeverally make oath, and ſay, that they 
the ſaid deponents did on the — day of 
in the year of our Lord 1779, ſerve the 
above named E. F. tenant, with the writ of par- 
tition in this cauſe, by delivering to and leay- 
ing with the ſaid E. F. a copy of the ſaid writ, 
and acquainting him with the contents thereof ; 
and theſe deponents did, on the ſaid day 

| N in the ſaid year of our Lord 1779, de- 

liver to and leave with P. ©, R. S. T. J. &c. the 
occupiers of the meſſuages, lands, and tenements, 
in the ſaid writ mentioned, a true copy of the 
ſame writ, 
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Sworn, &c, 


Upon default of appearance in court, the demandants 
ſhould ſue out a pone or utrochment, which is to this effect: 


' GEORGE the third, &c. To the ſheriff of 
greeting: Put by ſureties and ſafe pledges, E. F. 
of that he be before our juſtices at Me- 
minſter in eight days of St. Hilary, to anſwer 
A. B. and C. D. wherefore the ſaid A. B. C. D. 
and E. F. hold together and undivided the manor 
of ——— with the appurtenances, &c. [as in the 

| writ] of which the ſaid E. F. denieth partition to 

| de made between them according to the form of the 
ſlatute in ſuch caſe —_ and provided, and unjuſtly 
1 permitteth 
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Of the Writ of Partition Sc. 


permitteth not the tame to be done; and to ſhew 
wherefote he was not in our court before our juſ- 
| tices at Veſiminſſer, on the morrow of All Souls laſt 
paſt, as he was ſummened, and have there the 
names of the pledges and this writ. | 


= | Witneſs, Ec. 


This writ ſhould be ferved in the ſame manner as the writ 
of partition was, and the parties ſhould be informed of the 
contents. 

This pore ſhould bear teſte on the quarts die poſt of the re- 
turn day of the writ of partition, and there muſt be fifteen 
days between the teſte and return of it at leaſt ; and by the 
ſtatute of 8 ts 9 N. 3. ante, there muſt be at leaſt forty days 
between the ſetvice of the writ of partition and the return of 
on pone or attachment. 


\ 


ot Raten, 
Of the Declaration in Partition, 


FF the tenant or tenants do not within fifteen days after 
the return of the pone or attachment cauſe an appearance 
to be entered, the demandant or demandants may enter their 


declaration, and the court will proceed to examine his or 


their title; and if they find the right with the demandant there 
ſhall be judgment by default for fo much, and a writ award- 


cd to the ſheriff to make partitzon, - 
Or if the defendant appears, the plaintiff muſt declare, 


The W is in the — form: - 


————E WEE of: in the county aforefaid, 
was ſummoned to anſwer A. B. and C. D. of a 


plea, wherefore, whereas, the ſaid A. B. C. D. 


and the ſaid E. F. hold together and undivided, 
the manor of with the appurtenances, &c. 
{ ſpecify -the premiſes according to the writ] of 
which the ſaid E. F. denieth partition to be me de 
between them according to the form of the ſtatute 
in ſuch caſe made and provided, and unjuſtly permit- 
teth not the ſame to be done, and contrary to the 
form of the ſtatute: And whereupon the ſaid 
A. B. and C. D. by —— their attorney, ſay, 
that whereas they and the ſaid E. F. hold together 
and undivided the tenements aforeſaid, with the 
appurtenances, whereof it belongs to the ſaid 
A. B. and C. D. and their heirs, to have one 
moiety of the tenements aforeſaid, with the appur- 
tenances, to hold them in ſeveralty, fo that the 
faid A. B. and C. D. of their moieiy belonging to 
them of the tenements aforeſaid, with the appur- 
tenances; and the ſaid E. F. of his moiety belong- 
ing to him of the tenements aforeſaid, with the 
appurtenances; may feverally apportion them- 
ſelves: He the ſaid E. F. denieth partition there- 
of to be made between them according to the 
form of the ſtatute in ſuch caſe made and pro- 
vided, and unjuſtly permitteth not the ſame to be 
4 and contrary to the form of the ſaid ſtatute; 
whereupon they ſay, that they are injured, and 
have damage to the value of one hundred pounds. 
And therefore they bring ſuit, &c. 


The declaration by one parcener or j:int-tenant againſt the 
others, muſt ſhew how they are joint tenants. Cv. El. 64. 
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Of the Declaration in Partition. 


But not where they are tenants in common, for they claim 
by ſeveral titles, and one is not conuſunt of the others 
title. R. Cro. El. 64. © x N 
"So, if they are parceners, Ec. 2 a declaration which Mews | 
that it 'was the inheritance of the common anceſtor in tail, 
is ſufficient without ſhewing how the eſtate tail is com- 
menced. Dy. 79. b. 

But if the declaration ſays that the plaintiff and defend- 
ant were ſeized in fee, where it is found that the defendant 
has only in tail, the writ abates, R. Cro. El. 760. 


5 


Ok Partition 
of Pleading in Partition. 


O the declaration there can be no plea in abatement, 
ſince the ſtat. 8 C9 . 3. c. 31. / 3. Nor al 
the: writ abate by the death of defendant. bid. 
And if he pleads in bar, he can plead no other plea than 
non tenent inſimul, for every other rler! in bar is tantamount 
to non tenent inſi mul. 


Upon which plea iNue may be taken, and the parties | 


proceed to trial as in other caſes. 

But the party may confeſs the —_ and conſent that 
partition may be made. 

In a writ of partition no A mall be jecbreted; nor 
an enquiry of them, Noy 68, 143. for it is a real action. 
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2060 : Db Partitien: 


Of the. Judgment in Partition. 


FTER e of the actian or iſſue tried for the 
plaintiff, there, ſhall be judgment quod. partitig fiat. 


Co. Lit. 167. b. 
And thereon a writ ſhall iſſue to the ſheriff to make 


aa 
The judgment in partitian. 


Therefore it is conſidered, that partition be made there- 
of between them, Cc. And it is commanded to the ſhe- 
riff, that in his proper perſon he go to the manor and 
tenements aforeſaid; and in the preſence of the parties 
aforeſaid, being forewarned, if they ſhall be willing, the 
manor and renements aforeſaid, with the appurtenances, 
by the oath of good and lawful men of his county, reſpe&t 
being had to the true value of the manor and tenements 
aforeſaid, with the appurtenances, he cauſe to be divided 
into tuo equal parts (or as the caſe is) and one part of 
thoſe parts he. cauſe to be delivered and aſſigned to the ſaid 
A. B. and C. D. and the other part thereof to the ſaid E. F. 
to be holden to them and their heirs in ſeveralty, fo that 
neither the ſaid A. B. and C. D. nor the ſaid E. F. may 
have more of the manor and tenements aforeſaid, with the 
appurtenances, than it belongeth to them to have; and 
that the ſaid A. B. and C. D. of their part to them thereof 
belonging, and the ſaid E. F. of his part to him thereof 
belonging, may ſeverally apportion themſelves; and that 
that portion, by the ſaid ſheriff ſo diſtinctly and openly 
made, he have here from the day of ZEajler in fifteen days, 
| er his ſeal and the ſeals of thoſe; &c, 
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Of the Writ de purtitione fucienda, &c. 
PO N the foregoing judgment, the demandant ſhall 

J have a writ de partitionc facienda, which is to the follows 
ing effect: | ET 


GEORGE the third, by the grace of God, of Great | 


Britain, France, and Treland, king, defender of 
the faith, and ſo forth. To the {her i of 
greeting. Whereas E. F. late of in 


your county, eſquire, was ſummoned to be in 


our court, before our juſtices at Meſiminſter, to 
anſwer A. B. and C. D. of a plea wheretore the 
ſaid A. B. and C. D. and the ſaid E. F. hold 


together and undivided the manor of 


with the appurtenances, [ſpecify the premiſes 
according to the declaration] and the faid E F. 
denied partition thereof to be made between them 
according to the form of the ſiatute in ſuch caſe made 
and provided, and unjuſtly permitted not the fame 
to be done, and contrary to the form of the ſta- 
' tute, as they ſaid; and the ſaid E. F. “ appearing 
in our ſaid court, freely conſented that partition there- 
of might be made: Whereupon it was conſidered 


in our ſame court, before our juſtices at Wei- 


minſter, that partition ſhould. be made between them 
of the manor and tenements aforeſaid, with the 


appurtenances. Therefore we command you, 


that taking with you twelve free and lawful men 
of the neighbourhood of 
whom the truth of the matters' may be better 
known, in your proper perſon you go to the 
manor and tenements aforeſaid, with the appur- 
tenances; and there, in the preſence of the par- 
ties aforeſaid, by you to be forewarned, if they 
- ſhall be willing to be preſeat, the ſame manor and 
tenements, with the appurtenauces, by the oath of 
the ſaid twelve free and lawful men, reſpeCt being 
had to the true value of the manor and tenements 
aforeſaid, with the appurtenances, you caule to be 


— 


If there was judgment by default, and the plaintiff declared 
and proceeded according to the ſtatute, it ſhould ſo be ſtated in 


—— So if he pleaded non exeut inſimul, and there was a 
divided 


yerdict againſt him. 
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dauivided into #w9 equal parts, and one part of thoſe 

parts to be dehvered aud aſſigned to the ſaid A. B. 

and C. D. and the other part thereof to the ſaid 

E. F. to be holden to them and their heirs in 

ſeveralty, ſo that neither the ſaid A. B. and C. D. 

and the ſaid E. F. may have more of the manor 

and tenements aforeſaid, wich the appurtenances, 

than it belongs to them to have: And that the 

ſaid A. B. and C. D. of their part to them thereof 

| belonging, and the ſaid E. F. of his part thereof to 
bim belonging, may ſeverally apportion themſelves, 

And that that partition by you ſo diſtinctly and 

— openly made, you have here from the day of 

Eaſter in fifteen days, under your ſea] and the 

ſeals of thoſe by whoſe oath you ſhall-have made 

that partition: And have you there the names of 

thoſe by whoſe oath you ſhall} have made the ſame 

, partition, and this writ, - Witneſs Sir William 

de Grey, EG at Weſiminſter, the 

day of in the twentieth year of our 

reign, Sc. | | 


Upon this writ, tha ſheriff ought to give notice to the 
parties of executing the ſame—— And he ought to attend 
in perſon. But by the fat. of William 3. ante, the under- 
ſheriff, or one who officiates as under-ſheriff, may execute 
the ſame in the preſence of two juſtices. 

If the manor to be divided lies intermixt with other 
Whey fo that the jury do not know the limits, quantity, 
&:. of the tenements to be divided; and the owner of the 
intermixt lands, &c. will not ſhew the: certainty of his 
hands, yet the jury ought to make partition as well as they 
can. Dy. 266. a. 
After the partition made, it muſt be returned to the court 
under the ſeals of the ſheriffs and twelve j . Lit. ſett, 


9255 


The return of the PORES writ, 


AT which day here come as well the ſaid A. B. and 
C. D. as the ſaid E. F. by their attornies aforeſaid. 
And the ſheriff, namely, John Thomas, efquire, 


now here returns a certain partition between 
he 
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the parties aforeſaid, of the tenements aforeſaid, 
by the ſaid ſheriff, by virtue of the aforeſaid writ, 
and according to the form thereof, by the oath 
of twelve free and lawful men of the neighbour- 
hood of ———— aforeſaid made: Which 
follows in theſe words, to wit, to 
wit, I John Thomas, eſquire, ſheriff of the county 
aforeſaid, humbly certify and return to his majeſty's 
Juſtices, at the day and place in the writ here- 
unto annexed mentioned, that by virtue of the 
ſaid writ to me directed, on the day of 
in the twentieth year of the reign of king 
George the third, of Great Britain, France, and 
Treland, king, defender of the faith, and ſo forth, 
and in the year of our Lord 1780, having taken 
with me O. P. 2. R. S. T. &c. twelve free and 
lawful men of my bailiwick, and of the neighbour- 
hood in the ſaid writ mentioned; by whom the 
truth of the matter may the better be known, in 
my proper perion did go to the manor and tene- 
ments in the faid writ ſpecified; and there, by 
the oath of the ſaid jurors, in the preſence of the 
parties in the ſaid writ named, by me forewarned 
according to the command of the ſaid writ, and 
by their aſſent, the ſaid manor and tenements, 
with their appurtenances, (reſpect being had to 
the true value of the ſame) I did cauſe to be divid- 
ed into two equal parts, and one part thereof, 
that is to ſay, all thoſe two meſſuages, two barns, 
and the lund thereto belonging, called the — 
containing two hundred and twenty acres, two roods, and 
even perches, more or leſs, late in the occupation of 
William Jones, and now of Michael Dixon and his 
affigns, and all that meſſuage, &c. | ſpecifying in 
like manner the whole apportionment allotted to 
the deinrandants]; and all commons, common 
of poſture, woods, under-woods, and trees, ways, 
waters, eaſements, and appurtenances, to the ſaid 
{-ycral mettuages, cottages, farms, lands, wood, 
ground, and premiſes belonging or appertaining, 
or therewith uſed and enjoyed; all which ſaid pre- 
miſes are ſituate, lying, and being in 
in my ſaid county; and did caule to be delivered 
and effigned to the ſaid 4. B. and C. D. in the 
laid 
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Of the Writ de partitione facienda, Ge. 


ſaid writ named, and the other part thereof, that 
is to ſay, all the manor of — in the 
ſaid county of — — with the court baron 
of the ſame; and all . royalties, members, 
and appurtenances thereof; and all that barn, 
farm, and lands, &c. Oe. {ſpecifying the whole 
apportionment allotted to the defendant], All 
wiich ſaid meſſuages, cottages, farms, barns, 
lands, woods, grounds, and premiſes, are ſituate, 


lying, and being in the pariſh of - 


— 


in my county, I did cauſe to be delivered and 
aſſigned to the ſaid E. F. eſq. in the ſaid writ 
named, to be holden to them and their heirs in 
ſeveralty, as by the ſaid writ I am commanded; 
ſo that neither the ſaid A. B. and C. D. nor the 
ſaid E. F. might have more of the manor and 
tenements aforeſaid, with the appurtenances, than 
it belonged to them to have; and that the ſaid A. B. 
and C. D. of their part to them thereof belong- 
ing, and the ſaid E. F. of his part to him 
thereof belonging, may ſeverally Ade chem- 


ſel ves. 


In witneſs whereof as wall I the ſaid ſheriff, as the jurors 
| aforeſaid, to this indented partition have ſet our 


feals the day and year and place above mentioned. 


Jobn Thomas, eſquite, 


ſheriff. 


Of 


Ok Partition. 297 


Of the final Judgment in Partition. 


11298 the foregoing return to the writ de partitione 


facienda, the judgment of the court is, Therefore 


it is conſidered, that the aforefaid partition be holden firm 
and effectual for ever, &c.” And therefore this judgment, 
when made by writ after the appearance of the party, ſhall 


not be defeated. Co. Lit. 168. 6. 171. a, — even though 


made againſt a ſeme covert — bid. — or though not equal — 


Tbid.—or though not equal, and any n of the parties be 
an infant. 1574. 

And ſo by the „at. 8 & 9 W. 3. c. 1 If made without 
the appearance of the tenant, if he does not appear within 
fifteen days after the return of the attachment, where an 


' affidavit was made of notice to the tenant forty days before 


the return of the writ, and a copy of it left with the occu- 


pier of the land. 


But by the ſame ſtatute, if judgment be in a writ of 
partition, without the appearance of the defendant, upon 


motion ſhewing a probable bar, or that the demandant hath 


not title to ſo much, within a year after judgment, or (if 


the party was an infant, covert, nonſane, or out of the 


realm after the inability is removed,) 'the court may order 


the defendant to plead, &c. 
Or if the demandant's title be admitted, but the partition 


appears unequal, the court may award a new partition, 
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Ok Error. 


| ap of error lies for ſome miſtake or ſu ppoſed miſtakes 


in the proceedings of a court of record; for to amend 


errors or miſtakes in a baſe court, not of record, a writ of 


falſe judgment lies; of which hereafter, 

A writ of errar is a writ of right in all caſes but felony 
and treaſin, Salk. 504. and may be had againſt the king. 

Error lies either in the ſame court where the judgment 
was, or in a ſuperior court It lies in the ſame court 
where the judgment was given, when the error was not ſor 
any fault in the court, but for ſome defect in the proceſs 
of the cauſe, other than in the judgment, or for default of a 
continuance, Dy. 196. 4. or for default ix adjudging execu- 
tion, 1 Rol. 175. 7 H. 6. 30. Yelv. 157. F. N. B. 21.1. 
as for miſpriſion of the clerk, or for error in fa; and 
there the writ may be in the ſame court, 1 Sid. 208. except 
where it was in the Exchequer. 3 Lev. 38.— But if there 
is error in late, or in the judgment of the court, then the 
writ lies to a ſuperior court And ſuch writ of error only 
lies upon matter of law ariſing upon the face of the proceed- 
ings; ſo that no evidence is required to ſubſtantiate or ſup- 
port it: For if there has been an error in the determina- 
tion of the ſacis in the cauſe, which it was the province of 
the jury to determine, the method of obtaining redreſs in 
ſuch caſe, is not by writ of error, but by an attain? of the 
jury, or appealing to the juſtice of the court to grant a new 
trial, in order to correct the miſtakes of the former verdict. 

A writ of error lies from almoſt all inferior courts of re- 
cord in Enoland into the King's Bench. But error does not 
lie from any inferior court of record in England into the 
C:mman Plas, except in two or three caſes; for which, 
vide Com. Dig. Bac. Abr. &c. But the better opinion ſeems 
to be, that error lies not into C. B. in any caſe, 
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Of Procceding in Extor fram̃ inferior Courts. 


F there is error in the proceedings of an inferior court of 
record, application muſt be made by the ®*\pJaimiff in ei 
ror to the curſitor for a writ of error, which writ may bear 
tefte before the judgment given and this is the uſual 'courſe 
for preventing and ſuperſeding the execution; but then 
judgment below muſt be given before the return of it. 3 
Keb. 308. Vent. 96. Laich. 133. For if it ſhould be 
made returnable before judgment given, it is ſuch à fault 


as is not amendable. Stra. 807. 


Upon a ſhort abſtract or precipe delivered, the curſitor 
will make out the writ of error returnable in B. R. as that 


* + 
* 


court has, by its conſtitution, a ſuperintendeney over all 
L 8 
As ſoon as the writ is made out, the party who ſued it 
muſt carry it to the prothonotary of the inferior court, and 
get it allowed; and if execution ſhould have been ſued out, 
that officer will alſo grant a ſuperſedzas to the ſame; but if 
no execution ſhould have iſfued, the allowance of the writ 
of erfor is of itſelf a ſufficient ſuper/edeas, and no execution 
can then be taken out. | en 13-08 C21 
Upon a writ of error to remove the record from an in- 


* 
17 
8 


ferior court, the party removing it need not formerly have 


put in Bail below; for the ſtatutes requiring Bail upon pro- 
ſecuting error, did not extend to the inferior courts of re- 
cord. But now, by the ſtat. 19 Geo. 3. c. 70. /. 5. No 
e execution ſhall be ſtayed or delayed, upon or by any writ 
, error, or ſuperſedeas thereon to be ſued, for the reverſ- 
„ing of any judgment in any inferior court of record 
% where the damages are under 10/7. unleſs ſuch perſon or 
«perſons, in whoſe names ſuch writ of error is brought, 
„with two ſureties, ſuch as the inferior court ſhall ap- 
e prove, before ſuch ſtay made, or ſuperſedeas awarded, be 
«© bound-unto the party for whom ſuch judgment was given 
„in a recognizance to be acknowledged in the ſame court 
„in double the ſum adjudged to proſecute ſuch writ of er- 
<« ror with effect; and pay (if the judgment is affirmed 
or writ of error nonprofled) all the debt, damages, and 


* 


* {7 It is a certain rule, that all the parties to the ſuit be- 
low, muſt, in all caſes of error, be made parties alſo in the writ 
of error; and in caſe of the death of a party, he muſt be named, 
and his death alledged in the writ. And if one refuſes, he ſhould * 
be ſummoned and ſevered. Carth. 7. Stra. 606, 
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« coſts adjudged; and all coſts and damages awarded for 


« the delaying of execution.” 
On the return of the writ of error, the defendant in error 


ſhould ſerve the plaintiff in error with a rule out of the in- 


ferior court to. tranicribe the record, who, 'upon ſervice 
thereof, ſhould beſpeak the tqanſcript of the record of the 
roper officer below, and catry the ſame into the office, 


and file the ſame, if in B. R. with the /izner of the writs. 
Te officer who is jo receive and deliver out ur it of error 


and certiorari, &c. now Mr. Heberben, 

The tranſeript ſbould be filed before the ſecond ſea] or 
the defendant in error may apply and get a certificate from the 
office, that the writ of error is not returned, and the tran- 
ſcript brought inz and may thereupon apply to the cui ſitor 
for a writ of executio judicii directed to the court below, and 


commanding them, that, notwithſtanding the writ of error, 


they proceed to execution on the ſaid judgment. 


The defendant in error cannot tranicribe the record. 1 


F Till. 35. but if the plaintiff does not tranſcribe it, he 
muit be ſerved with a rule to tranſcribe, But if the tran- 


 feript of the record js carried in and filed in due time, each 


party ought to beſpeak a copy thereof, which is made out 
at the rate of 4 4. per ſheet{ and the deſendant in error 
ſhould then, in order to accelerate the plaintiff i in error, ſue 
out a ſcire factas quare executionem non directed to the ſheriff 
of the county where the original action was brought, and 
wh: ch 1 is to this effect: 


GEORGE the third, by the grace of God, &c. 
To the ſheriff. of greeting, Whereas 
A. B. lately in our court of [the inferior 

court] before the judges of the ſame court without 
our writ, and by the judgment of the ſame court, 
recovered againſt C. D. 107. for his damages 
which he ſuſtained as well by occaſion of the not 
performing certain prom:ſ's and undertakings made 1% 
the ſaid C. to the ſaid A. at ——— in your 
county, and within the juriſdiction of the ſams 
court, as for his cofts and charges expended by 
him about bis ſuit in that behalf whereof the ſaid 
C. is convicted, as by inſpecting the record and 
proceſs thereof in our court, before us at Veſi- 
min/ler, now remaining, and which for certa'n 
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cauſes we lately cauſed to be brought in our ſame 
court before us, appears to us. And now, on 
behalf of the ſaid A. in our court before us, we 
have been informed, that although judgment be 
thereof given, yet execution of the ſaid damages 
ſtill remains to be made to the ſaid A, Where- 
upon the ſaid A. hath beſought us, that a' proper 
remedy may be provided for him in this behalf: 
And we, being willing that what is juſt ſhould 
be done in this behalf, do command you, that, by 
good and lawful men of your bailiwick, you make 
known to the ſaid C. that he be before us on * 
| whereſoever we ſhall then be in Eng- 
land, to ſhew if any thing he has or knows to ſay 
for himſelf, why the ſaid A. ought not to have his 
execution againſt him of the damages aforeſaid, 
according to the force, form, and effect of the 
ſaid recovery, if it ſhall ſeem. expedient to him; 
and further to do and receive what in our ſame 
court before us ſhall be conſidered of him in this 
behalf, and have there the names of thoſe by 
whom you ſhall make known to him, and this 
_ writ, Witneſs, &c, 


— 


If nibil is returned to this writ, the defendant in error may 


ſue out an alias ſcire facias which differs only from the above 


in this, that it is ſaid, ** do command you as before we 
have commanded you, that by good and lawful men, Cc.“ 
If a ſcire fect: is returned to the former writ, or there be 
a nibil alſo returned to the latter, the defendant in error muſt 
enter a rule with the cler# of the rules, which is given in the 
ſame manner as a rule to plead, and which expires in four 
days. After the expiration of which, if the plaintiff in 
error has neglected to aſſign errors, the defendant may enter 
an award of execution on the roll for the amount of 
the judgment below; but then the defendant in error is not 


entitled to coſts, nor is the plaintiff thereby precluded 


1 — 


— 


A ci. fa. quare executionem non on error from C. B. and all 
other writs and proceſs muſt be returnable on a general return 
abicungue, and have fifteen days bet veen the ze/te and return. 
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from proceeding in his writ of error, but may afterwards 
proceed therein and aſſign his errors, even though execu- 
tion be actually executed; and in ſuch caſe, after aſſign- 
ment of errors, joinder in error, and argument thereon, if 
the judgment given below be reverſed above, the plaintiff 
in error ſhall have reſtitution of all he hath loſt by reaſon 
of the execution. . | EY 

On motion to ſet aſide an execution taken out upon a 
judgment in 4 ſcire facias gquare ex. non, becaule they had 
aſſigned errors before. On reference ta the maſter, he re- 
ported an old rule, that if the party pleads to the ſcire factas, 
and it goes againſt him, execution may be ſued out; but 
that the writ of error ſhall go on notwithſtanding, Where- 
upon the court, in conſideration of the delay, eſtabliſhed it 
as a ſtanding rule, for the future, that if upon the return 
of the ſcire facias the plaintiff aſſigns his errors, then all 
farther proceedings ſhall be ſtayed upon it ; but where he 
chuſes to ſtand out upon pleadings to the ſcire facias, exe- 
cution ſhall go if it be adjudged againſt him. Gardner v. 
Claxton, Stra. 391. vide alſo Stra. 679, Parker v. Stanton, 


La. Raym. 1414. | | b 
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Bur to prevent the plaintiff in error from reafſuming the 


proceedings after the rule is out, upon default made upon 


the ſcire fect, or upon two nthils returned, the better way 
for the defendant in error to proceed is, to non-pros the writ 
of error, which is done by getting another rule from the 
maſter [after the former rule is out] upon the back of the 
tranſcript of the record for the plaintiff in error to aſſign er- 
rors de record. Enter this rule with the clert of the rules, 
and ſerve a copy thereof on the plaintiff in error's attorney; 
upon which, if the plaintiff in error does not affign his er- 


rors within four days, the defendant may ſign a non- pros, 
and then may have his cis taxed and allowed. | 


The entry of a non-pros in error from an inferior court, 
after two ſcire facias's and nihils returned, is in this man- 
ner : | 


Hilary term, twentieth of George the third. 
« England, to wit. C. D. puts in his place Villiam Lyon, 


his attorney, to proſecute his writ of error againſt 
A. B. in a plea of treſþaſs on the caſe. 


% England, to wit. The ſaid A. B. puts in his place 


George Hodgſon, his attorney, againſt the ſaid C. D. 
on the ſaid writ of error in the plea aforeſaid. 


ec England, to wit. Our lord the king hath ſent to the 


judges of his court of [name the infe- 
rior court] his writ cloſe in theſe words, ** to 
wit,” George the third, &c, here copy the writ 
of error, and the tranſcript of the record, ac- 
cording to the office copy thereof] afterwards, to 
Wit, ON — next, after the offave of Saint Hi- 
lary, in this ſame term, before our lord the king 


at Weſtminſter, comes the ſaid A. by his attorney 


aforeſaid, and ſays, that execution of the ſaid 
judgment ſtill remains to be made to him; there- 
fore he prays the writ of our lord the king, to be 
directed to the ſheriff of the faid county of 
to warn the ſaid C. to be before our lord the king, 
whereſocver, Sc. to ſhew if any thing he has or 
knows to fay for himleif, why the ſaid A. ought 
not to have his execution thereof againſt him cf 
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before, it is commanded to the ſheriff of 


his damages, coſts and charges aforeſaid, accord- 
ing to the force, form and effe& of the ſaid reco- 


very; and it is granted to him, Cc. by which 


fit is commanded to the ſheriff of the county 
+ Stirg fucias } of ——, that by good and lawful men 
awarded. 
| ſaid C. that he be before our lord the king on 
whereſoever, Cc. to ſhew in form aforeſaid, 
if, Cc. And further, &c. the ſame day is given 
to the ſaid A. Ec. at which day, before our 
lord the king at Mieſiminſter, the ſaid A. comes by 
his attorney aforeſaid, and the ſheriff of the ſaid 
Nibil re- — of 


turned. 


of his bailiwick he make known to the 


, to wit, O. P. eſquire 
returns, that the ſaid C. hath nothing in 


his bailiwick, by which he can make known to 


him ; nor is he found in the ſame : Therefore, as 


aforeſaid, that by good and lawful men, Sc. he 
Alias ſcire fecias I make known to the ſaid C. that 
awarded, he be before our lord the king, 
on —— whereſoever, &c, to ſhew in form 
aforeſaid, if, &c. And further, Sc. the ſame 
day is given to the ſaid A. &c, at which day, be- 
fore our ſaid lord the king at Weſiminſter, the ſaid 
A. comes by his attorney aforeſaid ; and the ſheriff 


of the ſaid county of —— to wit, the ſaid O. P. 


Nibil re- 188 likewiſe returns, that the ſaid 
nen, C. hath nothing in his bailiwick, by 
which he can make known to him, nor is he found 
in the ſame: and the ſaid C. although on the 


fourth day ſolemnly required, came not, but 


made default: and upon this the ſaid A. faith, 
that the ſaid C. hath not yet aſſigned error or er- 
Day given to aſ- Fram in the ſaid record and proceed- 
fign errors, ings. Therefore a day is given to 
the ſaid parties, before our lord the king at Meſi- 
minſter, until, &c. | the day in the rule given by 
the maſter} to wit, to the ſaid C. to aflign error 
or errors in the ſaid record and proceedings, Oc. 


At which day, before our lord the king at Heſi- 


minſier, the ſaid A. comes by his attorney afore- 
ſaid ; and the ſaid C. at that day, although ſo- 
lemnly demanded, comes not, but makes default; 
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nor doth he further proſecute his ſald writ of error 
againſt the ſaid A. It is therefore conſidered, 
Judgmens, , that the ſaid C. be in mercy, and chat 
the ſaid J. have therefore his execu- 
tion againſt the ſaid C. of his damages, coſts and 
charges, according to the force, form and effect 
of the ſaid recovery, &c. And it is further con- 
ſidered, that the ſaid A. recover againſt the ſaid C. 
pounds, adjudged to the ſaid A. by the 
court of our ſaid lord the king now here, accord- 
ing to the form of the ſtatute, for his damages, 
coſts and charges, which he hath ſuſtained by 
'' occaſion of the delaying the execution of the ſaid 
judgment, by pretence of proſecuting the ſaid writ 
of error, and that the ſaid A. like wiſe have exe- 
cution thereupon, Sc. 


— - -_ — = 
— * _ — . XL \ = 
„ „ ITS. 7 — ß 
PIR == - — — = 


. 
F * . — . 
> & 4 Wt 5 ” — — —— — — 
q — * Nen 8 


— — 


— 


— — 


— — . — — — 
a TY; \ — —— oY 
wa. 4 * —U— — b 14 


7 * 
r 
* — * — — — 2 mY * a 3 Pts ow 
. -m ww ̃ t.T•ſ; or FT ERC"... 
—— . 2 ” - 9+ 
0 hs ed 


> * 
— 

2 

$ + 

%-+ —— 
2 


f! 4. 


Dane 
| i oh 
. an 


Us ot 


— — — — as * 
— 4 2 ol — 


— a> en 
. Oo 
— — es 


296 5 Ok Erroz. 


Of Proceeding in Error from — Courts, 


and herein of aſſigning Errors, and making 
up the Error-book, SWS. 


FE the plaintiff i in error- appears and Wes the next 
ſtep is to gn errors. An aſſignment of errors may be 
either general or ſpecial, and in either caſe muſt be * 
by counſel. 

The plaintiff may aſſign dv error, error in fact, or error 
in law. F. N. B. 20. E. But he cannot aſſign both, for this 
will be double. 1 Rol. 761. J. . Lev. 105. 16. I Sid. 


14 
* can he aſſign ſeveral errors in fact, but he may ſeveral 
errors in law. F. N. B. 20 E. 
In error from an inferior court, the plaintiff in error can- 
not alledge diminution of the record. Sid. 40. 147. Nor 


can the defendant ; but the court, if they ſee occaſion, may 


award a certiorari ad informandum conſcientiam. 
Nor can he aſſign for error matter contrary to the record. 


_ Cre, . 21. I Lev. 76. 1 Salk, 262. 1 Lev. 313. Cre, 


Jac. 24 
Nor. Sutter which he might have pleaded. 1 Rel. 762. 


{. 40. Though judgment were by default. Though Dub. 
Cro. Fac. 547. Yak Carth, 124. ſays—Not matter which 
might have been pleaded in abatement. + 

An aſſignment of errors is in the place of a declaration in 


error, and mult be engroſſed and delivered over to the de- 


fendants on treble-penny ſtamped paper; the entry whereof 
is in this form: 


Hilary term, twentieth George the Third. 


Stormont and Way. 


* And the ſaid C. by Wi iam Lyon L is attorney, comes and 


ſays, that in the record and proceedings aforeſaid, 
and alſo in giving the judgment aforeſaid, chere 
is manifeſt error in this, to wit, That the "decla- 
ration aforeſaid, and the matters therein contained, 
are not -ſafficiedt'1 in law for the ſaid A. to main- 
tain his ſaid action againſt the ſaid C. there is 
alſo error in this, that by the record aforeſaid 
here ſent, it appears, that the judgment aforeſaid, 
in the plea aforeſaid, in form aforeſaid given, was 
given for the ſaid A. when by the law of the land 
of this kingdom of England, judgment in the plea 

a tforelaid 
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and herein of aſſigning Errors, and VO 


up the Error-book, Sc. 


aforeſaid ought to "or been given for the ſaid-C. 
againſt the ſaid J. and ſo the judgment aforeſaid 
is erroneous z- and hereupon the ſaid C. alſo prays, 
that the judgment for the ſaid errors, and other 
the errors in the record and proceedings aforeſaid, 
may be reverfed, annulled, and fet aſide, and 


that he may be ee to all things which he 


hath loſt by occalion of the ſaid n Get 


George Bond. | 


If plaintiff in error moves to amend his . of er- 
rors, it is always on payment of coſts, for he comes for a 
favour of the court. Fitzgib. 268. 

The tranſcript on record ought to be entered by the 
Plaintiff 1 in error the ſame term it is brought into the office; 
but if he neglects ſo io do, the defendant | in error may enter 
it. 

As ſoon as the tranſcript is entered, and the plaintiff hath 
al ſo aſſigned his errors, and entered the ſame on record; and 
if the defendant does not immediately plead or join in error, 
the plaintiſf may ſue out a ſare facias ad audiendum errores, 
which is to this effect: | 


GEORGE the third, Sc. To the ſheriff of 
- greeting : Foraſmuch as in the record 
and proceedings, and alſo in the giving of the 
judgment in a certain plaint lately levied in our 
court of — before the judges of the fame 
court between A. B. and C. D. of a plea of tre/- 
paſs on the” caſe, manifeſt error, as it is ſaid, hath 
intervened to the great damage of the ſaid C. as 
by his complaint we are informed, which ſaid re- 
cord, and proceedings therein, we have, for certain 
reaſons, Cauſed to come in our court before us; 
and we, being willing, if any error there be, to 
correct the ſame, and to do unto the parties afore- 
ſai} full and ſpeedy juſtice in this behalf, do 
commend you, that, by good and lawful men of 
your bailiwick, you make known to the ſaid A. 
that he before us in whereſoever we 
ſhall then be in £2g/and, o hear the proceedings 
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up the Error- book, Sc... 


aforeſaid, if-it ſhall ſeem expedient unto him; 
and further, to do and receive what in our ſaid 
court before us ſhall be conſidered of him in this 
bcehalf, and have there the names of them by whom 
vou ſhall:make.known unto the ſaid A. as afore- 
ſaid ; and thao writ. ne G. : 
If the ! in error by 200 come in aud plead, or 
join to the aſſignment of errors upon the return of the ſcire 
facias ad audiendum errores, the plaintiff may have an alias 
feire facias, &c. and upon default thereto, the plaintiff in 
error muſt. proceed to argument, and will be heard ex parte. 
After judgment for the defendant the plaintiff. brought 
error, and aſſigned infancy in deſcendant, and appearance by 
attorney, then took out a ſci fa. ad aud. errores; and after 
a ſcire feci returned, entered the default; and on producing 
the record, the judgment was reverſed on motion, without 
making it a concilium, or putting it in the paper. * 
ley v. Roſon, Stra. 1210. 
If the errors aſſigned are Bil, the Pe in error muſt 
be ſigned. by counſel, and ingroſſed on ſtamped paper, 
and then delivered over to the plaintiff's attorney: but if 
the errors aſſigned are general, the defendant's attorney may 
join in error directly, and deliver the common joinder in 
nullo efl erratum, on a treble penny ſtamped paper, to the 
plaintiff's attorney, paying bim 25. & for —_— the 
ſame on record. 51 


Ae eee and May. 


Hilary term, ewentieth George the Third, 


A. B. | 
ats. 200 is not any error. 
| George Hodgſon, attorney for the 
cefendant in error, | 


| 6 
The joinder of © in nulla et erratum' to an aſſignment of 
error in fact, is a confeſſion thereof, if the error in fact be 
well aſſigned ; for if error in fact be aſſigned, and the de- 
fendant in error would deny it, he ſhould not join in nulls 
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eſt erratum; but ought to take ifſue upon it, ſo as to have it 
tried by the country. Sid. 93. Raym. 59. | 

Bur if the aſſignment is of an error in fas, and that be 
11] aſſigned, in nulls off erratum is no confeſſion of it; 
as if it be aiſigned, that ſuch a one, at the time of the re- 
turn of the venire, was not ſheriff, and the record be re- 
moved; there, in nullo eft erratum is no confeſſion of that 


Fact; becauſe the record thereof is not in court, that being 
no part of the record, for the plea is in nullo eff erratum in 


recordo, Cro. Jac. 12. 29. 521. Raym. 231. Cro. Car. 


- tan Rol. Abr. 758. 


Alſo if an error in fact, that is not aſſignable, be Aged, 
and in nullo eft erratum be pleaded, it is no confeſſion; as 
if it be aſſigned, that on ſuch a day there was no court 
ſitting ; becauſe that is againſt the record, and then in nulls 
eft erratum is only a demurrer, So if a man ſays, he did 
not appear, and the record ſays he did, in nullo eft erratum 


is no confeſſion, but a demurrer, becauſe it is againſt the 


record. Vide Bac. Abr. title Error, 2 vol. 218. and autho- 


rities there cited, 


If the plaintiff in error therefore affigns error in fad, 
which is affignable, and the defendant would not confeſs it, 
he muſt not Join in nullo eft erratum, but plead thereto, and 
then the parties go to iſſue upon the error in fact, the record 
is made up, as in other caſes, and the matter goes to a 
jury. 

But where the defendant joins in nullo eft erratum, the 
parties thereupon are at iſſue in law for the determination of 
the court; and in ſuch caſe either of them may enter the 
ſame on record, and move for a concilium, or day, for ar- 
guing-the errors, Then the cauſe for argument muſt be 


entered with the clerk of the papers, and error-books made 


up and delivered to the reſpective judges of the court, in 
like manner as upon argument of a demurrer *, 

The defendant in error cannot give a rule to aſſign errors, 
before he has given a rule on the 222 facias quare executionem 
non. | 


. — , 


TY WY — 


25 For the inſtructions to do Wilen 3 title Demurrer, &c. in 
the ra vol. 
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| 3⁰⁰  , Ettoz. 


Of Procecding in Error from inferior Courts, 
and herein of aſſigning Errors, and making 
up the Error-book, &c. 


A rule to aflign errors was ſet afide, becauſe given before 
any rule on the ſcire facias quare executionem non. Marſhal 
v. Cope, Stra. 917. 

If the plaintiff in error, on being ſerved with a rule for 
that purpoſe, affigns his errors, and the defendant joins in 
nullo e erratum, in making up the record, purſue the fore- 
going precedent of non-proſs as far as the day given upon the 
rule, and then go on with the joinder in error, &c. in the 


| following manner: 


5 Whereupon the faid A. B. by George Hodgſon his attorney, 
| comes and faith, that neither in the record and 
proceedings aforeſaid, nor in the giving of the 
judgment aforeſaid in any thing is there error; 
and he prayeth, that the court of our lord the 
king now here may proceed to the examination, 
as well of the ſaid record and proceedings afore- 
| ſaid, as of the matters aforeſaid above affigned for 
A error ; and that the judgment aforeſaid may be in 
| all things affirmed. But becauſe the court of our 
ſaid lord the king now here are not yet adviſed of 
giving their judgment of and upon the premiſes, 
therefore a day is given to the ſaid parties to be 
before our lord, until, &c. whereſoever, 
Dc. to hear judgment thereof; for that the court 
of our ſaid lord the king is not yet adviſed thereof: 
at which day came here into court, as well the 
ſaid C. as the ſaid J. by their attornies aforeſaid ; 
upon which the premiſes being conſidered, as well 
the record and proceedings aforeſaid, as the judg- 
ment aforeſaid on the ſame given, and the Cauſes 
before for error affigned, being by the court of 
dur lord the king here diligently. examined and 
fully underſtood ; it ſeemeth unto the court of 
our ſaid lord the king here, that the judgment 
aforeſaid is not in any wiſe vicious or defective; 
and that in the ſaid record there is not any thing 
erroneous, Therefore it is conſidered by the ſaid 
court of our lord the king, before the king him- 
ſelf now here, that the judgment aforeſaid in all 


things be affirmed, and do ſtand in its full force 
and 
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Of Proceeding in Err fl 8 Courts, 
and herein of aſſigning Errors, and —_— 


up the Error-book, Se. 


and effect (the ſaid cauſes above for error alleged 

in any thing notwithſtanding).; and it is further 
conſidered, that the ſaid A. B. do recover againſt 
the ſaid C. D. ſixteen pounds ten ſhillings, by, the . 
court of our ſaid lord the king now here adjudged ' 


to the ſaid A. at his requeſt, for his. coſts and 


charges which he hath expended by reaſon of the 
delay of the execution of the ſaid judgment, and 25 


by the proſecution of the ſaid writ * error. 
Upon affirmance of the z the Adee in · error 


may take out his execution, either a. fl. . ca. ſa. or algit-— 


which writ of execution recites the former judgment below, 


the removal of the record into the court above, and the 
affirmance thereof, together with the cofts given. upon the 
affirmance. EY = 
If judgment. were given below for, the defendant, and the 
plaintiff brings error, and thereupon the 'coyrt. reverſes the 
former .judgment, the .court above gives ſuch Judgment a. 
the court below ought to have given—and then there is no 
coſts upon the writ of error, but only the coſts of the ori- 


ginal action given. Myvill v. Stapleton, Stra. 617. 


On writs of error from inferior courts, the ſuperior court 


takes notice of the laws and cuſtoms of inferior courts ; but 


. otherwiſe upon removal of a cauſe by habeas _ Salk, 


269. 
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Of Erroz. 


of ee in Error from the court of 
e Pleas into the King' s Bench. 


2 F an erroneous judgment i is given in the Common Pleas, 
1 1 the writ 0 error, in all caſes, is made returnable into 
the court of King's Bench. +» 

In order to bring error, the attorney for the party ſuing 
it finds the number of the judgment roll from the doggett 
of the prothonotary's office, and thereby finds the roll in 
the treaſury, of which he makes a copy, and thereupon the 

, Curſitor makes out the writ of error. Comp. Att. 63. 
Wich may be ſued opt before judgment, but judgment 
muſt be given before the return of it. 3 Keb. 308. Vent. 
95. Latch. 133. 

Wen the writ of error is obtained from the curfitor, you 
muff get it ſealed, and then carry it to the clerk of the errors, 
- and pay him his fee for the allowance of it, who will give 
* you a notice in writing of ſuch allowance; after which you 
. thould ſerve. the gther party's attorney with a copy of the 
— writ, and allowance thereof, which ſhould be ſerved imme- 
_ Giately for till it is ſeryed it is no ſuperſedes to the execu- 
tion; nor is it 3 /iperſedeas in many caſes, unleſs * be put, 
in a by the party. 2 * the writ oy error. 
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Of Bail in Error, where requiſite, 


Aung: are ſeveral ſtatutes requiring bail to be given by SY 
| the party proſecuting error t reverſe a judgment; in Fe 
order to underſtand which I ſhall ftate the ſtatutes 'in theis f 
order, and give ſeveral of the Wenn of the courts 
upon thoſe . Y 
The firſt ſtatute requiring bail on error, is the 31 EI. e c. 3 
J 3- which enacts, Phat before any allowance of 5 
writ of error, or reverſing of any outlawry be had by plea. 
or otherwiſe, through or "by want of any proclamation to be 
had or made according to the for of this ſtatute, the de- 
fendant in the original action ſhall put in bail, not only to 
appear and anſwer to the plaintiff in the former. ſuit in a 
new action to be commenced by the ſaid plaintiff, for the 
cauſe mentioned in the firſt action, but alſo to ſatisfy the 
condemnation, if the plainfiff ſhall begin his ſuit before 
the end of two terms next after the allowing the writ of 
error, or otherwiſe avoiding of the ſaid outlawry.” AY: 
The next ſtatute requiring bail on error is the 3, Fac. $5; 
c. 8. entitled An act to avoid unnecetlary delays of exe 
cution hereby it is enacted, That no execution ſhall | 
„be ſtayed or delayed upon or by any writ of error, or 
22 ſuper ſedeas thereupon to be ſued for the reverſing of any 
judgment given in any action or bill of, debt upon any 
© ſingle bond for debt, or upon any obligation with condi- 88 
„tion for the payment of money only; or upon any action 
or bill of debt for rent, or upon any contract ſued in any + 
«of mis highneſs' s courts of record at Meſiminſler, or in 
« the counties palatine of Chefter, Lancaſter, and Durham; 
& or in the courts of great ſeſſions in any of the twelve thires 
& of Wales, unleſs ſuch perſon or perſons, in whoſe name + | 
«© or names ſuch writ of error ſhall be brought, wich two. 
e ſufficient ſureties, ſuch as the court (wherein ſuch judg- 
ment is or ſhall be given) ſhall allow of, ſhall firſt, be- 
& fore ſuch ſtay made or ſuper ſeeas to be awarded, be 
* bound unto the party for whom any ſuch judgment is 
given, by recognizance to be acknowledged in the ſame 
court, in double the ſum adjudged to be recovered by the 
++ ſaid former judgment, to profecute the ſaid writ ot error 
„ with effect; and allo to latisfy and pay (if the ſatd judg- 
© ment be armed? all and ſingular the debts, damages, aud 
* coſts adjudged upon the former judgment: and all coits 
e and damages to be alſo awaided upon the Celaying of ex- 
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Of Bail in Error, where requiſite. ; 


This ſtatute requires only bail to be given upon error to 
reverſe any judgment of debt upon any ſiugle bond for debt, 
or obligation with condition for payment of my auh er aerion 
| * debt for rent, or upon contract. 

Therefore bail in- error on a judgment in debt on bond, 
are each bound in the ſum recovered, . that being double the 
ſum due, 1 Wil. 213. 
But bail is not requifite upon bringing a writ of error 
upon a judgment in an action of debt founded upon a prior 
judgment, Burr. Rep. 4. pt. 1 548. becauſe this is caſus omi/- 
ſus out of this act, which is to be taken literally and not 

extended by conftrudtion, Ibid. | 
A bond given by a third perſon, to a third perſon, as 
_ collateral ſecurity for a debtor's paying his creditors 15s. in 
the pound upon a liquidated total of his debts, is a bond 
with condition for the payment of money only within this 
nt Therefore, bail requiſite. Burr. Rep. 4 pt. 746. 

And it's being r by. inſtalments, makes no dif- | 
fererice, | 

No bail is requiſite i in bringing a writ of error upon a "=" 5 
ment in debt on bond conditioned for performance of cove- 
nants, Or upon a bail-bond—becauſe theſe bonds are not con- 
ditioned for the payment of money only. 

But if the defendant brings eggor after judgment againſt 
him, in an action upon a bettomree bond, he muſt put in bail; 

A becauſe, the contingency having happened, this is now, in 
every reſpect, a bond for the payment of + Stra. 
6. 0 

Motion for leave to take out execution, no bail being 
put in on a writ of error brought by defendant, the ac- 

tion being in debt on bond, conditioned only for payment 
of money according to the true intent and meaning of an 
indenture, and not performance of covenants. On ſhewing 
cauſe, the court held that bail was requiied by 3 Ja. 1. If 
the bond had been yenerally for performance of cavenants 
in an indenture, and-the only covenant in that indenture 
had bcen for payment of money, bail muſt have been given 
on error. But the court gave time to put in bail. Barnes 98. 

The condition of a bond was for the payment of 500 J. 
at ſuch a day, being the fame mentioned in certain inden- 
tures of ſuch a date. And error being brought, the plain- 
tiff in error would have been excuſed from giving bail, 
decauſe the words of 3 Fac. 1. are © bends for payment of 


mancy cniy; whereas, this was rather a bond for perform- 
ance 


rities for the ſame. Daſboſder v. Horſey. 


Of Bail in Error where requiſite. 


ance of covenants. But the court held, that bail ought to 


be given; for the material part of the condition was the 
payment of 500 J. and the other words were only added to 
ſhew they were not diſtinct debts, but different ſecu- 
| woo IST: 

Action upon an in/imal camputaſſet in C. B. error brought 

in B. R. after judgment for the plaintiff—and upon the 
queſtion of bail being requiſite—Per cur. This caſe is out 
of the ſtatute, for the debt recovered did not accrue by any 
contract or other duty certain at firſt, but merely upon an 
account between the parties, which account has reduced 
divers uncertain ſums to one certainty— Therefore, as the 
action was founded upon the account, which is uncertain, 
this caſe is out of the ſtatute The ſame law 
in debt upon an award, when the arbitratars have reduced 
divers controverſies to be recompenſed by one ſum: Tho' 


this is a debt, yet it is not ſuch a one as is intended by the 


ſtatute, which muſt be a debt certain at firſt, Yelv. 227. 
2 Bulfl. 53. 1 ph 


The original action was in debt on bond conditioned to 


pay ſo much money as J. S. ſhould declare to be due on 
an account; and, after pleadings below, error was brought 
on the judgment. And by all the-judges, except Keeling, 
the plaintiff in error muſt put in bail, or execution may go; 
for this obligation is mate for the payment of money only, 


which, though not certain when the obligation was made, 


is yet certain before the action brought. 1 Lev. 117. 1 


Keb. 613, 690. 


The condition of a bond was to perform covenants in an 


indenture; and amongſt the reſt was one for payment of 
money, and the other were collateral ; and the breach aſhgn- 
ed, was for the non-payment of the money: Yet, on error brought 


upon the judgment, no bail was taken; for per Holt this. 


is not a condition for the payment of money only, but to do col- 
lateral acts. It is true, the breach aſſigned is for not paying 
the money; and therefore, the caſe upon the pleadings is the 
ſame as if the condition had been for the payment of money 
only, yet the condition is not for payment of money only, 
Carth. 28. | 

The condition of a bond was to pay for ſo much beer as 
ſhould be delivered to S. not exceeding 100 1. After judg- 
ment upon demurrer below, error was brought. Et per cur. 


No bail requiſite. This ſum was not certain even at the 
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Of Bail in Error, where requiſite. 
time of the action brought. Thrale v. Vaughan. Stra. 


1100. 


ut if an action of debt be brought on a bond, condi- 


tioned for the performance of covenants, and the defendant , 


lets judgment go by default, without craving oyer of the 
condition, and after brings error, he muſt put in bail; be- 


cauſe it does not appear to the court upon the record, that 


the condition was for performance of covenants. 
. Motion for bail upon error in an action of debt on bond, 


conditioned for payment of 300 J. mentioned in a ſurrender - 


of a copyhold by way of mortgage, and not for performance 
of covenants, wherein judgment had paſſed by default. 
Per cur. There muſt be bail. This caſe is out of the ſtat. 
16 £9 17 Car. 2. but within the ſtat 3 Fac. 1. Barnes 78. 

By the 13 Car. 2. c. 2. [reciting the ſtatute of 3 Fac. r. 
in the 8 e#.] g ef. enacts, That no-execution ſhall be 
© ftaid in any of the courts “ aforeſaid, by any writ or 
< writs of error or ſuperſedeas thereupon, after any verdict 
and judgment thereupon obtained in any action of debt 


grounded upon the ſtatute made in the ſecond year of 


«© the reign of the late king Edward the ſixth, for not 
<« ſetting forth of tythes; nor in any action upon the caſe 
upon any promiſe for payment of money, actions ſur 
& trover, actions of c:verant, detinue and treſpaſs, unleſs 
* ſuch recognizance, and in ſuch manner, as by the ſaid 
<< recited former act is directed, ſhall be firſt acknowledged 


<« in the ſaid court where ſuch judgment is given.“ 


Sect. 10. Gives double coſts to a defendant by delay 
of execution by reaſon of error brought, if the judgment 
<< be affirmed.” 8 

Sect. 11. Provides that the ſaid ſtatute ſhall not extend to 


actions popular; or upon penal ſtatutes, indictments, c. 


other than the ſtatute of Edward ſixth mentioned.“ 

By the 16 & 17 Car. 2. c. 8. /. 3. it is enacted, That 
6 no execution ſhall be ſtayed in any of the aforeſaid f 
« courts, by writ of error or ſuperſedeas thereon, after ver- 


dict and judgment thereupon, in any action perſonal. 
„ whatſoever, unleſs a recognizance, with condition ac- 


„ cording to the flatute made in the third year of king 


— — — 


* 7. e. The courts mentioned in the ſtatute of Fac. 7. 

1 The ſame courts as are mentioned in the ſtatute of Fame: 
viz. the ccurts at Neſtminſter, courts of the counties palatine, us 
great ſasſcons. 
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Of Bail in Error, where requiſite. 


James the firſt, ſhal] be firſt acknowledged in the court 
« where ſuch judgment ſhall be given:” And further, 
« That in writs of error to be brought upon any judg- 
c ment after verdid in any writ of dower, or in any action of 
t #jeftione firme, no execution ſhall be thereupon or thereby 
« {tayed, unleſs the plaintiff or plaintiffs in ſuch writ of 
« error, ſhall be bound unto the plaintiff in ſuch writ of 
% dower, or action of cjeciione firme, in ſuch reaſonable ſum 
«© as the court to which ſuch writ of error ſhall be directed 
„ ſhall think fit; with condition, that if the judgment 
<« ſhall be affirmed in the ſaid writ of error, or that the 
& ſaid writ of error be diſcontinued in the default of the 
„e plaintiff or plaintiffs therein, or that the ſaid plaintiff or 
« plaintiffs be nonſuit in ſuch writ of error, that then the 
« ſaid plaintiff or plaintiffs ſhall pay ſuch coſts, da- 
© mages, and ſum and ſums of money as ſhall be awarded 
«© upon or after ſuch — affirmed, diſcontinuance, or 


6 qnonſuit had.” 


And by /e#. 4. To the end that the ſame ſum and 
« ſums and damages may be aſcertained,” it is enacted, 
« That the court wherein ſuch execution ought to be 
granted, upon ſuch affirmation, diſcontinuance, or non- 
« ſuit, ſhall iſſue a writ to enquire as well of the meſne 
profits, as of the damages by any waſte committed after 
the firſt judgment in deer, or in eſectione firme ; and upon 
the return thereof, judgment ſha}l be given, and execu- 
« tion awarded for ſuch meſne profits and damages, and 
C alſo for coſts of ſuit.” 

Provided, "That this ſtatute ſhall not extend to any 
« writ of error to be brought by any executor or admini- 
e ſtrator, nor any action popular or upon a penal ſtatute, 
(except the ſtatute of Edward the ſixth) nor upon in- 
* dietments. Se.“ 

The rule upon error brought after verdict in rjeflment 


for rent, is to juſtify bail in "double the rent due. Burr. 


4 pt. 2501. 
On error in ejedment, the plaintiff in error being in a re- 
mote. part of che kingdom, found two ſufficient men to be 
his bail, who were bound in a recognizance, Sc. The 
court, holding that the. intent of this Ratute of Charles the 
ſecond being to ſecure the defendant in error, it was here 
fully obſerved, becauſe this bail was better than the plain- 
tiff's own recognizance, Barnes v. Bulver. Carth. 121. 
4 A 
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Of Bail in Error, where requiſite. 


A recognizance on error in ejectment, ought to be in the 
value of two years meſne profits; and double coſts is uſually 
taken in both courts. Barnes 103. * 

Error on verdict in gjeciment allowed, but plaintiff in er- 
ror entered into no recognizance, nor put in bail, as plain- 
tiff below had not got the coſts taxed, without which, the 
meaſure or quantum of the recognizance could not be fixed. — 
Plaintiff below, for want of the recognizance and bail, in 
Four days, took out an habere facias poſſ. and had poſſeſſion 
2 him, which the court held to be regular. Et per cur. 

efendant ſhould have applied to ſtay execution, and then 
the court would have obliged plaintiff to have got his coſts 
taxed, The writ of error is no ſuperſedeas without bail. 
A judge would have taken bail, if applied to. Rule diſ- 
charged. Barnes 212. OD _ 

If judgment be againſt an executor or adminiirator de bonis 
propriis, and he brings a writ of error, he muſt put in bail 
in ſuch cafes as are required by the ſtatutes before men- 
tioned, and pay cofts if judgment be affirmed ; but if judg- 
ment be de bonis teſtatoris only, he ſhall neither put in bail 
nor pay coſts—vide the proviſo in 16 & 17 Car. 2. | 

Though an executor is not obliged to give bail on error, 
yet the. court may take it; .and if he does give bail, it is 
binding. Stra. 745. | SY 

A ſcire facias againſt the defendant as adminiſtrator on a 
deuaſtavit alledged, and judgment was de bonts propriis; on 
which he brought error; and by the whole court he ſhall find 
bail, for here he is charged in his proper goods, and it is 
not as where an admini/irator is charged in the teſtator's 
goods. 1 Lev. 245. 1 Sid. 368. 2 Keb. 295. 371. 

After an award of execution againſt bil on a recogni- 
Zance in error, they brought a writ of error as to ſuch 
award of executin. Plaintiff moved for leave to take out 
execution for want of bail on the writ of error brought by 
the bail, and obtained a rule to'ſhew cauſe, which was diſ- 
charged: no bail in this caſe being requiſite, Barnes 194. 

Bail is not requiſite, as it ſhould ſeem [/d g.] upon 
bringing a writ of error returnable in parliament upon a 
judgment in B. R. in an action of debt brought upon a re- 
cognizance in error. Burr, Rep. 4 pt. 1567 —8. 

But upon error in parliament of a judgment affirmed in. 
B. R. new bail is required. Salk. 97. 

New bail muſt be put in. upon every new writ of error. 
Ld. Raym. 840, | | 

1 As 


18" 
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Of Bail in Error, where requiſite. 


As if on a judgment in C. B. error is brought in B. R. 


where the judgment is affirmed, and afterwards error is 
brought in parliament, the party muſt give a new recogni- 
zance, for the firſt does not include coſts to be aſſeſſed in 
the Houſe of Lords, Salk. 97. > 


Formerly, upon error brought of a judgment in an in- 


ferior court of record, no bail was neceſſary, as not within 
either of the foregoing ſtatutes: But now, by 19 Gee. 3. 
c. 70. it is enacted, ©* That no execution ſhall be ſtayed 


cc 
* 
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upon or by any writ of error or ſuperſedeas thereon to be 


ſued for the reverſing of any judgment given in any in- 


ferior court of record, where the damages are under ten 
pounds, unleſs ſuch perfon, in whoſe name the writ of 
error ſhall be brought, with two ſufficient ſureties, ſuch 
as the court | wherein ſuch judgment is given] ſhall allow 
of, ſhall firſt, before ſuch ſtay made or ſuper ſedeas award- 
ed, be bound unto the party for whom any ſuch judg- 
ment is given, by recognizance to be acknowledged in 
the ſame court, in double the ſum adjudged by the for- 
mer judgment, to proſecute the ſaid writ of error with 
effect; and alſo to ſatisfy and pay [if the ſaid judgment 
be affirmed, or writ of error be nonproſſed] all and fin- 
gular the debts, damages, and coſts adjudged; and all 
the coſts and damages awarded for the delaying of exe- 
cution.“ | | 
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319 Pk Errox. 
Bail in Error when to be put in, Ge. 


* HE plaintiff in error has four days after the allowance 
| to put in bai/; and the plaintiff in the action, during 
that time, ought not to take out execution. 1 | 

When bail in error is put in, notice thereof ought to be 
given to the defendant or his attorney; and if the defend. 
ant does not except to thoſe bail within twenty days after 
ſuch notice, they ſhall be allowed. Reg. Mich. 5 W. 

If the defendant in error thinks the bail inſufficient, he 
may at any time, within the twenty days, have a rule from 
the clerk of the errors for better bail; and after ſervice of 
ſuch rule, if thoſe bail do not juſtify in four days, or better 
bail is not put in within that time, the defendant in error 
may ſue out execution of his judgment below: But the 
writ of error {till remains and may be proceeded in, the /u- 
perſedeas to the execution only being taken away. Vide Ld, 
Raym. 840. 5 | 

If a rule for better bail is ſerved in vacation, the plain- 
tif in error has not time, cf courſe, to perfect his bail till 
the next term, but ought to juſtify beſore a judge: and 
Execution ſued out for want of it, was held regular, 
Barnes 211. | 
Bail in error, who refuſes to juſtify, may have his name 

ſtruck out of the bail-piece at any time. Jones v. Tw6s. in 
error in B. R.. 1 Fill. 337. 1 

After error allowed and notice, plaintiff in the judgment 
executed a ji. fa. for want of bail in four days. Motion to 
et aſide the f. fa. ſuggeſting that plaintiff could not regu- 
Jarly take out execution till after certificate from the clak 
of the errors, that no bail was put in. Rule diſcharged. 
Such certificates have been frequently taken out of caution, 
but are not eſſentially neceſſary. The ſtat. 16, 17 Car. 2. 
is poſitive as to bail within four days. No bail is yet put 

in. Bail ought to have been put in before the motion. 
A queſtion aroſe, whether, after bail perfected, the goods 
can be reſtored? In Meriton v. Stevens. Mich. 16 Geb. 2. 

and Sykes v. Dawſon. Hil. 18 Geo. 2. held, that if defend- 
ant's perſon be taken by a ca. ſa. and bail in error after- 
wards perfected, the perſon ſhall be diſcharged: But in 
caſe of a "en the proceedings, ſo far as the ſheriff has 
gone, mult ſtand, Incledan v. Clark. Barns 212. 

Bail in a writ of error cannot ſurrender their principal 
in diſcharge of themſelves, for the condition of the recogni- 
auc is, that the piaintif in error ſhall projecutc his writ 
; ; with 
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Ball in Error when to be put in, G&W. 


with effect; and, if judgment be affirmed, ſhall ſatisfy and 
pay the debt, damages, and coſts recovered, together with 
5 ſuch coſts as ſhall be awarded by occaſion of the delay 
4 execution; or elſe that they, the bail, ſhall do it for 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, and 
Bereit of tranſmitting the Record. 

WW HEM the. writ i allowed by the clerk of thi errors, 

and Bar) put in, actording to the foregoing ſtatutes, 
if the record is not brought in, the defendant in error may 
take out and ſerve the plaintiff with a rule to tranſcribe, 

who muſt, upon ſervice thereof, give inſtructions to the 
clerk of the errors to make up the tranſcript, who does it by 
the following times. | „ | 

If the writ of error upon a judgment in C. B. is made re- 
turnable the ff return of term, the clerk of the errors 
does not bring in the roll till the laſt day of that term. 

If it be returnable on any other return of term, he does 
not bring it in till the firſt day-of the ſubſequent term. 

If, upon a rule given, the plaintiff in error in B. R. does 
not aſſign errors, and certify the record within eight days, 
he will be nonſuited.— But the writ cannot be nonproſſed 
without a rule to aſſign errors. Burr. 4 pt. 1772. 

In error of a judgment in C. B. into B. R. a mittitur is 
written on the roll, and the record itſelf in all caſes [ex- 
cept in error on a fine levied there] is tranſmitted into 
B. R. 1 Rol. Ab. 752. l. 45. F. N. B. 20. F. Stra. 837. . 
And the reaſon why the tranſcript only of the record 
upon error on a fine is tranſmitted, is, that in caſe judg- 
ment is affirmed, B. R. has no chirographer, nor can it hold 
plea in a guid juris clamat. 1 Rol. 752. J. 50. Dy. 89. 6. 

When the record is brought in and filed in the office of 
the chief clerk with Mr. Heberden, the parties take copies 
thereof, and the defendant in error may ſue out a “ ſcire 

Facias quare executionem non; and if nihil is returned there- 
to, he may have an © alias.” Which writs muſt have 

fifteen days between the teſle and return, if the proceedings 
were by original, and be made returnable on a general re- 
turn— If by bill as againſt attornies in C. B. on à day cer- 
tain in term ubicumgue, | 


— 
- 


* Vide the nature aud form of theſe writs ante, under title, 
« Of proceeding in error from inferior courts.") 
383 | ——_— O f 


* Error from inferior courts,” 
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Of Proftcditg in Error from the Court of 
Como Pleas into the King's Boneb, and 
herein of not preging the Wein „ 115550 


F tlie record be brought into B. K. by the eſſoign- day of 
the term, the writ: of ſcire facias uare, Wc. may yo 
the the laſt day of the preceding term; and if breught 
in ne the _ it may ws : . the * day of the 


term. 
Note: That: a 2 fu. quare, 2 may be geaped and food 


by one executor, upon a writ of error brought upon a judg- 
ment for him and another, without ſhewing that the other 
executor is dead. Burr. Rep. 4 pt. 1791. 

If two nihils are returned to the ſcire facias quare, and 


alias; or ſcire fect is returned, and the plaintiff in error does 


not aſſign errors, the defendant in error may get a rule from 
the mafler [by whom all rules in error in B. R. after the re- 
cord tranſmitted and before argument thereon are given] 
for the plaintiff to aſſign errors. Upon entering of which rule 
with the clerk of 1 the rules, and ſerving a copy thereof on the 
plaintiff in error's attorney, if errors are not aſſigned within 
four days, the deſendant in error may * non-proſs the writ of 


error, and ſhall have his cofts, according to the ſtatute 8 & 
9 W. 3. c. 11. But without ſuch rule to affign errors, a 


writ of error cannot be 3 Leith v. M*Farlan, 
Burr. 4 pt. 1772. 

A 1 to aſſign errors was ſet akide, becauſe given before 
any rule on the ſc. fa. quare executio. nen. Stra. 917. 

The court will not grant yer of this ſcire facias, or. allow 
any plea to it, fave an aſſignment of errors. Mich. 5 Ges. 
4 3. Ke Miles v. Wolſbam. 

A ſcire facias in error needs not lie in the ſheriff's office 
four days before the return of it, as a ſcire facias againſt 
bail muſt. Groſs v. Naſh, Bur. 4 pt. 2439- Millar v. Tar- 
raway, ibm. 1723. 

Error brought, and defendant in error took out a ſci. fa. 
quare, &c. to which the plaintiff in error pleaded, that the 
damages recovered were levied by a fi. fa. And on motion 
the plea was ſet afide, as it evidently tended to delay; and 
this writ is only uſed as a method to bring the party to aſ- 
ſign errors. Stra. 679. 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, and 


herein of non -pręſing the Writ. 


A ſci. fa. ad aud, errores is not well brought before the 
record of the judgment be certified into the court, to reverſe 
which the writ of error was brought, and errors affigned 
thereupon : for there is no record in court to warrant the 
granting of the ſci. fa. before the record of the Judgment i Is 

J, and errors thereupon affigned, | 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, and 


herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c, 


1 F the court of C. P. upon a writ of error do not certify 
all the record, and the plaintiff in error alledges diminu- 


tion, or aſſigns for error, that there is no original, or war- 


rant of attorney, and prays a certiorari; the defendant in 
error may immediately get a rule from the maſler to return 
the certiorari, and ſerve the plaintiff's attorney with a copy 
thereof ; and if it be not thereupon returned and filed in 
the office within four days, the defendant may join in zullo 
ft erratum, and enter on record a non miſit breve, and pro- 
ceed to argument, as in caſes of demurrer. ; | 
Where the want of an original is aſſigned for error, the 
plaintiff in error muſt ſue a certiorari, unleſs the defendant 


in error confeſs it. Salk. 267. 


The caſe was error of a judgment in C. P. after a verdict. 
Want of original aſſigned for error, but no certiorari taken 


out to get the want of the original certified, In null g erra- 


tum pleaded, And when the cauſe came on in the paper, 
it was objected, that there ought to have been a certiorari, 
and a certificate made of the error; for it might be, that 
there was an ill original, and if that were returned, the 
plaintiff in error might take advantage of that, and that 
would not be helped by verdict, though the want of an ori- 
ginal were. Per Holt, ch. juſt. If the want of an original 
be aſſigned for error, and the plaintiff in error does not take 
out a certiorari, and get a return to it, and che want of an 
original certified ; the courſe is for the defendant to go to the 


maſter of the office, and get a rule for the plaintiff in error 


to return his certiorari ; and if he does not get it done, as 


ordered by the rule, the aſſignment of error ſtands for no- 


thing. But if the defendant in error will come in gratis, 
and confeſs the error, there need be no certiorari returned. 
And as to the matter, that there might be a bad original, 
c. that is another ſort of error, and when the want of an 


original is aſſigned for error the court will never intend, 


that there is a bad original, and judgment was affirmed. 


Smith and others v. Stoneard, Ld. Raym. 1156. 


But an original returned by one not ſheriff is not aſſign- 


able for error. Sal-. 265. — And irregularity in the return 
thereof muſt be complained of the ſame term, tid. 


Want 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's . Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 


| Want of original was aſſigned for error, the defendant, 

before the return of the certiorari, came in gratis and pleaded 
a releaſe in bar, to which plaintiff demurred and defendant 
joined, Per cur. The releaſe is miſpleaded for want of a 
bonus, and it was agreed, that the court could award, ex officio, 
a certiorari ad informandum conſcientiam, whether there was 
an original or. not.— Sed Holt, cont. Vide Salk. 268. 
So the court can ex officio award a certiorari to ſupply a 
defect in the body of the record, even after in nullo «ft 
erratum pleaded. Salt. 270. 

If a variant original is returned on the firſt certierarl, the 
defendant in error may ſue a ſecond certiorari. Salk. 266. 

Continuances cannot be returned upon the fame certiorars 
with the original. Salk. 269. 

If upon error, diminution, want of original, warrant of 
attorney, Oc. is alledged, and a certiorari is ſued out, upon 
which a record is returned contrary to what is before re- 
turned, it cannot be received. Vide the caſe of Tyſoun v. 
Hylyard, 2 Ld. Raym. 1122 

If error be aſſigned in the or:ginal, and upon a certiorari 
granted an erroneous: original is returned; and upon this, 
In nulla eff erratum is pleaded ; and after che court, ad infor- 
mandum conſcientiam, grant another certiorari for another 
original; and upon this a good original is certified; the 
court ought to intend that this is the original upon which 


the judgment was given, in favour of judgments, which 


ought to be intended to be good. Cro. Car. 91. Style 176, 
2 Rol. Rep. 362. Godb. 407. Rol. Ab. 765. 

An original writ of the term wherein final judgment is 
given, will not warrant that judgment, if it appear upon the 
3 record, that there have been proceedings of a preced- 

ing term —But the plaintiff below ought to have an origi- 

writ of the term the placita is of. Dyke v. Stweeting, 
1 Hill. 181. 

If a certiorari be prayed to certify an original, or a warrant 
- attorney of a wrong term, and the chief juſtice or the 

os brevium return, that there is no original or warrant of 
that term, the defendant in error may make a ſuggeſtion of 
the right term, and pray a certiorari, which when 2 

| an 
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herein of alledging Diminution, Want of Ori- 
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and filed, he may join in nullo eft erratum, and enter it on 
the roll, paying the plaintiff's attorney 25. 4 d. for it. 

Want of original was aſſigned, certiorari prayed, and re- 
turn no original; afterwards the defendant applied to chan- 
cery; and upon affidavit, that inſtructions were given to 
the cur ſitor for an original, but they were loft, the court of 
chancery' allowed, that the original ſhould be ſupplied. 
Upon which the dEfendant in error prayed another cartioruri, 
and an original was certihed of the ſame term in' which the 
default of an original was certified before; on which it was 
moved, that this was irregular; for, before the ſecond cer- 
tiorari was returned, the defendant ought to have given a 
copy of the original to the plaintiff's attorney ; but the 
maſter informing the court, that the courſe was fo when the 
ſecond original certified was of another term, but not when 

it was of the ſame term, the motion was diſallowed. Com. 
118. | * 

The plaintiff aſſigned for error want of an original, and 
the defendant thereupon did not give a rule; but, at his 
own proper charges, took out a certiorari, and procured a 
certificate of an original, Sed per cur. This is ill, for the 
error is not compleatly aſſigned until the certificate is re- 
turned, by which it appears, that there was no original in 
the cauſe. Com. 115. 5 EE Ee 
Diminution cannot be alledged upon a writ of error brought 
upon a judgment in any inferior court—But it may, upon 
error, in Wales and counties palatine. Sid. 147, 304. 

So it may upon error of a judgment before juſtices of 
of oyer and ferminer. Sid. 40. © 
But if on a certiorari upon a writ of error it be certified, 
that the judgment was quod defend. fit in miſericordia, the de- 
fendant, in the writ of error, cannot alledge diminution : 

VJ. that the record is quod capiatur, becauſe that is contra» 
ry to the record certified. Rol. Abr. 764. | 

In a writ of error in B. R. on a judgment in C. B the 
want of warrant of attorney being aſſigned for error, the 
plaintiff prayed one:c rtiorari to the chief jultice, and ano- 
ther to the cuſtos brevium ; both of whom returned non in- 
vent aliquod warrant'; and the defendant dying, the plain=- 

tiff, by journies accounts, brought a new writ of e::or 
x | ag uuſt 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 


. againſt the ſon and heir of defendant, who appearing, al- 
ledged diminution, in that the warrant of attorney was not 
certified, and prayed another certiorari to the cuſſos brevium ; 
and it was urged, that the return was not quod non habetur, 
Sc. but gued non inveni, &c. ſo that if upon the ſecond a 
warrant thould be returned it would not be repugnant : 
But it ſeemed to Wray, ch. juſt. That it would be hard tc 
grant a new certiorari in this caſe; for though if any variance 
could be alledged, it would be otherwiſe, as was adjudged 
in the caſe of one Laſſells, where it was certified there was no 
warrant, and becauſe the original was inter Laſſells execut' 
teſtamenti, &c. where he was not named executor in the firſt 
certiorari ; and upon the matter a new certiorari was granted, 
Leon. 22. Vide Cre. Jac. 277. and Bulſir. 21,— Where 
to the firſt it was returned, there was no warrant of attorney 
in that term wherein the action was commenced, and a 
ſecond certiorari was awarded . 

After in null et erratum pleaded, no diminution can be 
alledged, either by the plaintift or defendant in error, with- 
out leave of the court. ES 

Error, upon a fine in C. B. and error aſſigned in the pro- 
clamations, upon which a certiorari went to the cuffos bre- 
vium, who certified, that two of the proclamations were 


„ When all the proceedings are in one and the ſame term, 
an original of that term will warrant the ſame, but not otherwiſe. 
1 Keb. 327, Booth v. Beard. But an orig:nal of the term final 
judgment is given will not warrant that judgment, if it appear upon 
the ſame record, that the:e have been proceedings of a precedent 
term. Duke v. Sweeting, 1 Wilj: 181. | | 
The caſe of or:gina/s differs from warrants of attorney; for it is 
ſufficient if a warrant of attorney be filed at any time pending the 
ſuit, let it be which term it will. The itar. of Hen. 8. only re- 
quires a warrant of attorney to be filed in the cauſe: and the 
4 Ann. requires it to be filed according te the courſe of the court; 
and that is, to have it filed any time pending the ſuit ; but it is 
other iſe as to an criginal writ, for 1: mere be proceedings in 
the action in a term preceding rhe return i herei, the original of a 
term after will not ſupport them. 55 

3 made 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, and 
herein of alledging Diminution, Want of Ori- 

ginal, Warrant of Attorney, &c. 


made in one day: but it appearing in the chirographer”s office, 
that the proclamations were duly made, and he being the 
principal officer as to them, and the cuſſos brevium having 
only an abſtract thereof; upon the prayer of the defendant a 
new certiorari was directed to the chirographer, who having 
certified the proclamations duly made, after examination 
of the clerks of C. B. by the juſtices of B. R. they awarded, 
that the proclamations with the cuſos brevium ſhould be 
amended according to thoſe in the cuſtody of the chiregra- 
© pher. 3 Leon. 106. | | | 
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7 Proceeding in Error froin the Court of 
Common Pleas into the King's Bench, and 
Herein of affigning Errors, Joinder, Ge. 


H E off gnment of errors by the plaintiff ought to be i in 
the ſame term the record is removed. Tutto. 3 54- 
F N. B. 20 G. = 

Otherwiſe the defendant may non-proſs the writ after a 
fi. facias guare, e. and alias retur nibil, and CE rule 
thereon given to aſſign errors, which vide ante. | 

The errors affigned muſt be ſigned by. counſel, and muſt 
be aſſigned in. term, and not in vacation. Prac. Reg. 503. 

And muſt be aſſigned upon the record. 

Of afligning errors, and of joinder in error, wide ante 
under title, *© Of Proceeding in Error from inferior courts, &c.“ 

| 1 the joinder in error, either party may move for a 
concili 
papers for argument. 

After the plaintiff has aſſigned errors, he may have a ſcire 

facias ad audiendum errores but ſuch writ is now ſeldom ſued 
out, as the defendant appears uſually gratis; or the plaintiff in 
error, after his aſſignment of errors, takes a rule out for the 
defendant to appear. thereto, and ſerves a copy thereof on 
the defendant. 
Two days at leaſt before lim a comes to be argued, 
paper-books muſt be delivered to the judges, 2 Fac. 2. 
though that rule of court ſays four days before, yet the prac- 
tice has been for a long time paſt to deliver the paper-books 
only two days before. 

The plaintiff in error delivers paper-books to the chief Juſ- 


tie and the ſenior judge—the defendant to the two junior 


Judges. 
The court will not hear arguments ie books' be de- 


livered to all the judges ; thereſore it behoves the attorney 


who expects the judgment of the court to be for his client, 


to deliver all the books, eſpecially as he will be allowed 
in his coſts for the copies he makes for the other ſide, 


Mich, 17 Car. 1. 


Of + 


um, and ſet the cauſe down with the clerk of the 
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Of Proceeding in Error from the Court of 
Common Pleas into the King's Bench, Argu- 


ment thereon, Judgment, GS. 


HE court has refuſed to hear any argument on the 
ſide of the party who hath neglected to deliver books, 
though he has been willing to pay the other fide for them. 
If a judgment be below for the plaintiff, and error is 
brought, and that judgment reverſed ; yet, if the record will 
warrant it, the court ought to give a new judgment for the 
plaintiff, Vide Cro. Car, 443. Salk. 401. Rol. Ab. 774. 
pl. 1. Hob. 194. | 
But if the judgment be erroneous, and againſt the plain- 
tiff, that ought to be reverſed, and no new judgment given 
for the plaintiff, id. 
If an erroneous judgment be given for the defendant, 
and that is reverſed, and the merits appear for the plaintiff, 
he ſhall have judgment—But if the merits be againſt the 
plaintiff, the defendant ſhall have a new judgment. So it 
is in the exchequer chamber, for they are to reform, as well 
as to affirm or reverſe it. Jbid. | 
But in Salk. 262. it is laid down, that where the plaintiſf 
brings the writ of error, and the court reverſes the judg- 
ment below, they give a new judgment for the plaintiff; 
but otherwiſe if the defendant below brings the writ of error, 
for then they only reverſe it. | | 
So in Burr, Kep. 4 pt. 2156. If error is brought by the 
plaintif below, the court upon the reverſal of the judgment 
may give ſuch judgment as the court below ſhould have 
given: but if error is brought by the defendant below, the 
court can only reverſe it. . = 
And per lord Mansfield, in Cuming v. Sibley, Mich. 10 Geo. 
3. B. R. Burr, 4 pt. 2490. Where the plaintiff below brings 
a twrit of error, we may not only reverſe what is wrong, but 
give judgment for what is right, Where the defendant be- 
low brings a writ of error, we only reverſe ſuch wrong part 
of the judgment as he complains of, | 
A judgment cannot be reverſed in part, and affirmed in 
part, unleſs part is by c:mmon lau, and part by /latute. 
Salk. 24. 
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Of b Proceeding i in Ai: by a Plaintiff to reverſe 


his own Judgment. 


I. a laincift having obtained judgment below brings a 

wn of error to reverſe his own judgment [which is 
nothing ſtrange or unreaſonable where it is given for a leſs 
ſum than he has a right to demand] the common methad of 
bringing a ſcire facias quare executionem non would be im- 
proper, ſo would his ſuing out a (cire facias ad audiendum 
errores.— Therefore if ſuch plaintiff in error will not pro- 
ceed after his writ of error brought, the court of B. R. may 
and ought to make a rule to oblige bim to aſſign errors 
within a limited time; which rule the court will make upon 
the plaintiff 1 in error, to aſſign errors within four days, or 
elſe that his writ of error ſhall be nen-proſſed. es v. 
Jebb, Burr. 4 pt. 1772. 
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Of Proceeding in Error from the King's Bench 
into the Exchequer-chamber. | 
A no writ of error lay of a judgment in the King's Bench 


but in parliament, and as the ſubjects were often diſ- 
appointed of their writ of error by the not ſitting of parlia- 


ment, or by their being employed in publick buſineſs when 


they did ſit: 8 

By the 27 Eliz. c. 8. it is enacted, That where any 
« judgment ſhall, at any time hereafter, be given in the ſaid 
% court of the King's Bench, in any ſuit or action of debt, 
& detinue, covenant, account, action upon the caſe, cjectione 
& firme or treſpaſs, firſt commenced there [other than ſuch 
& only where the queen's majeſty ſhall be party] the party 
e plaintiff or defendant, againſt whom any ſuch judgment 
„ ſhall be given, may at his election ſue forth out of the 
&« court of chancery, a ſpecial writ of error to be deviſed in 
the ſaid court of Chancery, directed to the chief juſtice of 
& the ſaid court of the King's Bench for the time being, 
commanding him to cauſe. the ſaid record, and all things 
& concerning the ſaid judgment, to be brought before the 
juſtices of the Common Bench, and the barons of the Ex- 
& chequer into the Exchequer chamber, there to be examined 


* 


by the ſaid juſtices of the Common Bench, and barons afore- 


&« ſaid; which ſaid juſtices of the Common Bench, and ſuch 
4 barons of the Exchequer as are of the degree of the coif, or 
& ſix of them at the leaſt, by virtue of this preſent act, 


„ ſhall thereupon have full power and authority to examine 


& ſuch errors as ſhall be aſſigned or found in or upon any 
“ ſuch judgment; and thereupon to reverſe or affirm the 
„ ſaid judgment as the law ſhall require, other than for 


errors to be aſſigned or found for or concerning the ju- 


c 


riſdiction of the ſaid court of King's Bench, or for an 
“ want of form in any writ, return, plaint, bill, declaration, 
& or other pleadings, proceſs, verdict, or proceeding what- 
“ ſoever, and that after the ſaid judgment ſhall be affirmed 
& or reverſed, the ſaid record, and all things concerning 
46 the ſame, ſhall be removed and brought back into the 
& ſaid court of the King's Bench, that ſuch further proceed- 
e ing may be thereupon had, as well for execution as other- 
« wiſe, as ſhall appertain.” 

The exchequer chamber, under this ſtatute, hath nothing 
to do with errors in fact. 2 Lev. 38. 1 Vent. 207. 
2 Mod. 194. „ 

The worit of error can only be returnable in the exchequer 
chamber in the ſeven caſes mentioned in this act, where the 

h þ ſuit 
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Of Proceeding in Error from the King's Bench 
into the Exchequer-chamber, 


ſuit was fir/ commenced in B. R. Therefore if a ſuit is by 
original in B. R. a writ of error on a judgment thereon mult 
be returnable in parliament, and cannot be in the Exchequer 
chamber,, becauſe ſuch ſuit is not commenced there, but in 
chancery where the original writ is purchaſed, 5 
A qrit of. error therefore can only be returnable on 
judgments in B. R. in actions of debt, detinue, covenant, ac- 
count, action on the caſe, ejeciment, and treſpaſs, firſt commen- 
ced in B. R. which muſt be by bill. 
But if a plaintiff in B. R. be nonſuited, and there is a 
judgment againſt him for coſts, error lies in Cam Scace. 
Stra. 235. | 
This % of error is obtained of the curſitor in like man- 
ner as all other writs of error are ;—and by Reg. Eafl. 36. 
Car. 2. Every attorney who fhall ſue out any writ of error 
on any judgment of this court returnable in the Zxchequer- 
chamber, ſhall forthwith allow ſuch writ of error with the 
Flerk of the errers of this court for the time being, and no 
execution ſhall be ſtayed until ſuch allowance, | 
And where ſpecial bail * is required, if the plaintiff upon 
ſuch writ of. error does not within four days after the allow- 
_ . ance thereof put in Hecial bail, the plaintiff in the action 
may proceed to take out execution, notwithſtanding ſuch 
writ af error. Same rule, FR 

If fpecial bail is put in, the plaintiff in error, or his at- 
torney, mult forthwith give notice thereof to the defendant 
in error, or his attorney; and if the deſendant in error does 
not except againſt fuch bail within twenty days after ſuch no- 
tice, ſuch bail ſhall be allowed. Mich. 5 W. & UH. 
The record itſelf is not tranſmitted from the King's Bench 
into the Exchequer-chamber, as it is from the Common Plzas + 
into the King's Bench in caſes of error, but only a tran- 
ſcript thereof; and all the rules, until the making up and 
delivering over the tranſcript, are given by the clerk of the er- 
rors [Mr. Way]: But after delivery of the tranſcript, all 
rules, &c. are given by the clerk of the errors of the Exche- 
guer Chamber. „ 

When the plaintiff has aſſigned his errors in the Excheguer- 
chamber, that court does not award a ſcire facias ad audien- 


* PE 


In what caſes requiſite, vide ante, title Bail in error 


gl ere requiſte. | 
dum 
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Of Proceeding in Error from the King's Bench 
into the Exchequer-chamber. 


dum errores, but notice is given to the parties concerned, 
1 Vert. 34. Vide Palm. 186. | | 

If the plaintiff in error, after errors aſſigned in the Exche- 
qutr-chamber, intends to argue the ſame, he muſt give ten 
days notice to the clerk of the errors there, before they ſhall 
be argued; and copies of the paper book in error muſt be 
made and delivered by the parties The plaintifF in error 
delivers books to the judges of the Commen Pleas, and the 
defendant to the barons of the Exchequer, Eaft. 33 Car. 2. 

On judgment in error in the Exchequer-chamber, a re- 
mittitur of the tranfcript to the King's Bench is entered, and 
the execution thereon iſſues out of B. R. ; , 


Upon a ſpecial verdict, the judgment was in B. R. for 


the defendant, which judgment was reverſed in the Exche- 
quer- chamber. Beſides the reverſal that court gives a com- 
pleat judgment for the plaintiff, wiz. that he do recover. 
Carth. 319. Ld. Raym. 10. | 


Judgment for defendant on demurrer was reverſed in the 


Exchequer-chamber ; and judgment that the plaintiff do recover, 


was given, &c, But becauſe, that court had not power to 
award a writ of enquiry, it was ſent into B. R. for the ex- 
ecution of that writ, and thereupon to give final judgment, 
Vide Carth. 319. Ld. Raym, 10. And authorities there 
cited. | b 

If error is brought by many in the Excheguer- chamber, 
and ſome die, a remittitur ſhould be entered to warrant ex- 
cution in B. R. againſt the ſurvivors. Carth., 236. 

If a writ of crror abates in Cam. Scacc. or is diſcontinued, 
there muſt be a remittitur entered in B. R. for without ſuch 
remitlitur it cannot appear to the court of Ag's Bench, but 
that the writ of error is ſtill depending in the Exchequer 
chamber. | | 

On a writ of error into the Excheguer- chamber, a ſcire 
facias ad audiend. erreres was awarded, returnable on the 
rith of May; and there being no ſuch day of 2djournment 
in Cam. Scacc, it was neld to be a diſcontinuance; and that 
. a writ of error gr2d cram 5575 lies not in Cam. Scace. which 
has its power by ſtetute, aud can only reverſe or affirm 
the judgments of B. R. and remand to the King's Bench for 
execution; and when the, plaintiif in error there is non- 
ſuited, or the writ is diſcontinued, they nave no more to do 
with it, for they have no record before them, but it re- 
mains in the King's Bench, And though feveral precedents 
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Of Proceeding in Error from the King's Bench 
into the Exchequer-chamber.. x 


326 


were produced where writs of error coram vobis, &c, were 
allowed, yet, as thoſe paſſed without debate, no regard was 
paid to them. Cro. Fac. 620. _ 

Error of a judgment in B. R. into Cam. Scacc. infancy aſ- 
ſigned, and appearance by attorney below, defendant in error 
pleaded in nullo ef? erratum, and prayed the judgment to be 
affirmed. On argument, all the juſtices and barons agreed, 
that error in fad could not be aſſigned, nor was it examinable 
in the Excheguer- chamber; and that in nullo eft erratum was 
in the nature of a demurrer to it, and that judgment ought 
to be affirmed; upon which it was moved, that the plain- 
tiff in error might diſcontinue his writ, upon payment of 
coſts, which was granted ni, and afterwards made abſo- 


| lute: But afterwards, upon affidavit that the coſts were 


taxed, and had been demanded, and that the plaintiff in er- 
ror refuſed to pay them, the rule for diſcontinuing the writ 
of error was diſcharged. The cauſe was again put into the 
paper, and the judgment affirmed. Roe v. Sir John Moore, 
bart. Com. Rep. 597. 1 

In treſpaſs 300 J. damages were recovered, and error was 
brought on the judgment in Cam. Scacc. pending which, 
plaintiff brought an action of. debt on the judgment; and 
by all the judges, except Keelynge, it well lies, for the re- 
cord itſelf is yet in the court, and the writ of error is a 
ſuper ſedeas only. 1 Lev. 153. 


Fs. 


Of Proceeding in Error from the Court or 


King's Bench in Ireland into the King's Bench 


here. 


L RR OR of a judgment given in the King's Bench in Ire- 
land, lies into the King's Bench here; for it lies not in 
the parliament thete, Rol. Rep. 17. per Coke. 

The writ of error is obtained of the curſitor in the ſame 
manner as other writs of error, directed to the chief juſ- 
tice. of the King's Bench in Ireland, made returnable in 
B. R. 

The chref juſtice ſends only a tranſcript of the record, and 
not the record itſelf, becauſe of the danger of the ſeas, 
Gro. Fac. 535, Oc. 

And when the tranſcript is brought over, it muſt be filed 
in the chief clerk's office, with Mr. Heberden, the ſigner of 
the writs. 

If the plaintiff in error does not bring in the tranſcript in 
due time, the defendant, upon a certificate that the tran- 
ſcript is not brought in, may apply to the curfitor for a writ 
de executione judicii directed to the chief juſtice in Ii eland, 
whereupon execution may be had of the judgment there. 

When the tranſcript is brought over and filed, copies 
thereof are made out for both parties. 

It is ſaid, that neither party can alledge diminution of the 
record, apd pray. a certisrari. But fee Show. 214. contra. 
And in Palm. 235. Banijler v. Kennedy, where it is ſaid—If 
error be brought upon a judgment in B. R. in Feland in a 
writ of falſe judgment, upon a judgment in the Thowlſel, 
(which is thewtourt of the mayor and aldermen of Dublin) 
and it is aſſigned for error, that there was no plaint entered 
in the Thoulſel, and that the words per quod actio accrevit were 
omitted in the declaration, if the deferdant alledges dimi- 
nution, yet he ſhall not have a certisrari to the chief juſtice 
in {rzland, to certify the reſidue of the record, Sc.; and 
that if any part of the record be not before him, that 
he ſhould write to the mayor ans aldermen to certify it, 
and that he ſhould certify it to this court; for, by the plea 
of in nullo ft erratum in B. R. in lard oh hath admitted 
the record well certified by tne t and ald:rmen: And 
this court hath no authoricy to re quire 3 court of B. R. 
in Ireland to write to the mavor, Sc. And the judgment 
of B. R. in Lrelunud, is only here in queſtion. And ſuch 
writ being iilued, a /%¹e fedvras was granted to the Whole, 
though it was praved that the ſuper/edoas 1houtd be as to the 
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33 Of Ertod. 


Of Proceeding in Error from the Court of 
King's Bench in Ireland into the King's Bench 


here. 


inferior court only; but at another day it being moved, 
that there might be a certiorari as to the words per quod, Ge. 
it was granted. | 

In error from Ireland, if the plaintiff does not Align his 
errors, the way is not to take out a ſcire facias ad audiendum 
errores, as is uſual on writs of error from C. B. * but to 
move for a common rule that the plaintiff ſhould aſſign his 
errors, and if you cannot find any one concerned for him, 
fix it up in the office; and if the plaintiff in error, or ſome 
one for him, does not appear and aſſign errors within the 
time ſpecified in the rule, an affidavit muſt be made thereof; 

and upon ſuch affidavit, the court on motion will grant a 
new rule, that, unleſs errors be aſſigned in four days after 
fixing a new note up in the office, you may be at liberty to 
tign a nonpros. Stra. 417. 

In error from Ireland no bail is requiſite, for Ireland is 
not mentioned in any of the ſtatutes requiring bail upon 
proſecuting writs of error. Which vide ante. 

If the plaintiff aſſigns errors, he muſt move for à rule 
for the defendant to join in error, after ſervice of a copy of 
which rule, the defendant has four days allowed to join in 
error. 

On the aſſignment of errors, there muſt be an affidavit 
annexed, verifying the ſame. 

Paper-books are made up and delivered by the plaintiff 
and defendant in error to the judges, and the cauſe is enter- 
ed for argument in like manner, as in error from the Common 
Pleas to the King's Bench here. | 

If the judgment is affirmed, the . is tranſmitted to 
Ireland, and the court there awards execution Coſts are 
given at the diſcretion of the court. Vide Carth. 460. 

Ejectment in B. R. in Ireland, judgment for defendant, 
error brought in B. R. here, and the judgment was re- 
verſed; and judgment given, that the plaintiff do recover bis 
term, &c. and refolved, that there ſhould be a writ directed 
to the chref juſtice in Ireland to reverſe the judgment there, 


— —— 
— — 
9 


Even in writs ef error from C. B. a feire facias, &c. is not 


now taken out, but the plaintiff is ſerved with a rule to aſſign 
Errors. | 


and 
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Of Proceeding in Error from the Court of 
King's Bench in Ireland into the King's Bench 


here. 


and commanding the court there to award execution. Cre. 
Car.. 368. 

A judgment in [reland can be cv here upon a writ 
of error in B. R. Vide Burr. Rep. 4 pt. 2157. 
A capras does not lie for coſts given here upon affirmance 
of a judgment given in Feland. Ld. Raym. 427. 

Fhe declaratory act, 6 Geo. 1. c. 5. which declares the 
ſubordinacy and dependency of the kingdom 'of Ireland 
on the king and parliament. here, and that the Houſe of 
Lords there have not of right juriſdiction to judge of, affirm, 
or reverſe any judgment, ſentence, or decree, given in any 
court there, is, at preſent, a diſagreeable ſubject of con- 
tention between the two kingdoms. The affeciations 
formed in that country ſeem determined to exact from the 
legiſlature here a formal repeal of this odious, unjuſt, -and 
impolitic act, as they term it. In all probability, there- 
fore, it will be long before our parliament, to quiet the 
minds of the people, will relinquiſh their claim to the ex- 
amination of errors from the courts in Ireland to their own 


Houſe of Lords, 


Of 
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Of Proceeding in Error returnable in Parlia- 


H E court of parliament is the ſupreme court where 
anciently cauſes of great conſequence, as between the 
magnates regni, were heard and determined. Hence the lords 
is the dernier reſort to which a writ of error lies; and 
therefore, if a writ of error be brought of a judgment in 
the King's Bench into the Excheguer-chamber, and there the 
judgment is reverſed, yet a writ of error lies of ſuch judg- 


ment into parliament, and the lords may reverſe ſuch ſe- 


cond judgment. | 75 | 

So, a writ of error lies into parliament upon a judgment 
given in B. R. upon a ſuit originally commenced there, even 
in thoſe actions mentioned in the ſtat. 27 Eliz. c. 8. for 
that ſtatute only gives the party an election in thoſe actions 
to have the writ of error returnable in the Exchequer- 
chamber. | ; 

If the ſuit is by original in B. R. in all caſes, a writ of 
error is returnable in parliament; for the ſtatute of Elix. 
only gives the party an action to proſecute error in the Ex- 
chequer-chamber in the ſeven actions therein ſpecified, if ſuch 
actions were originally commenced in B. R. 


The writ of error is obtained of the cur/itor as in other 


caſes, and is made returnable, if the parliament is fitting, 
immediately; or, if the parliament is prorogued, then ad 
proximum parliamentum. | 

If error is brought on a judgment in B. R. the chief juſtice 
conveys the roll, with the tranſcript, to the Houſe of Lords, 
and leaving the tranſcript there, takes back the roll, 4 Inf. 
21, Dy. -475. . 1 Bok 753. l. 10. Cro. Jar, 247; 
Godb. 247. 5 | 

Note: Error does not lie from the court of Exchequer. 
into the Houſe of Lords immediately, for the Eacheguer- cham- 
ber interpoſes. - Salk. 511. 4 Int. 21. 31 Ed. 3. 

When the tranſcript is brought in, a peer moves the houſe 
for a day to be given the plaintiff to aſſign his errors, 


which is accordingly ordered, and of which the plaintiff 


mult take notice; otherwiſe, the tranſcript wil! be remitted. 


Upon the aſſignment of errors, the defendant joins iflue in 


nullo eff erratum, and thereupon another motion is made by 
a peer for their lordſhips to appoint a day for hearing the 
errors. On the day appointed, both parties attend with 
their counſel, but no more than two counſel will be heard 


on each fide, 


To 
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Of Proceeding in Error returnable in Parlia- 


ment. 


To regulate the proceedings in error returnable in parlia- 
ment, the lords have made ſeveral orders; and firſt, by Or- 


do Dom. Proc. die Ven, 13 Dec. 1661. 


Foraſmuch as upon writs of error returnable in this high 


court of parliament, the parties therein often deſire to delay 
juſtice, rather than to come to the determination of the 
right of the cauſe; It is therefore ordered, by the lords 
ſpiritual and temporal in parliament aſſembled, - that the 
plaintiffs, in all ſuch writs, after the ſame and the records 
be brought in, ſhall ſpeedily repair to the clerk of the par- 
liament, and proſecute the writs of error, and ſatisfy the 
. officers of this houſe their fees juſtly due unto them, by rea- 
ſon of the proſecution of the ſaid writs of error, and the 
proceedings thereupon ; and further, ſhall aſſign their er- 


rors within eight days after the bringing in of ſuch writs with 


the records; and if the plaintiff makes default ſo to do, then 
the ſaid clerk, if the defendant in ſuch writs require it, 
ſhall: record, that the plaintiff hath not proſecuted his writ 
of error; and that the houſe do therefore award that ſuch 


plaintiff ſhall loſe his writ, and that the defendant ſhall go 


without day, and that the record be remitted : and if any 
plaiatiff, in any writ of error, ſhall alledge diminution, and 
pray a certiorari, the clerk ſhall enter an award thereof ac- 
cordingly, and the plaintiff may, before in nulla eff erratum 
pleaded, 
without ſpecial petition or motion to this houſe for the ſame; 
and if he ſhall not proſecute ſuch writ, and procure it to be 
returned within ten days after his plea of diminution put into 
this houſe, then, unleſs he ſhall ſhew ſome good cauſe to 
this houſe for the enlarging of the time for the return of 
ſuch writ, he ſhall loſe the benefit of the ſame, and the de- 
fendant in the writ of error may proceed as if no fuch writ 
of certiorari were awarded.” 


And by Ordo Dom. Procer. die Martis, 19 Aprilis 1698. 


The houſe taking notice, that upon appeals and writs of , 


error, there have been of late ſeveral ſcandalous and frivo- 
lous printed caſes delivered to the lords of this houſe; for 
preventing whereof for the future, It is this day ordered, by 
the lords ſpiritual and temporal, in parliament aſſembled, 
that no perſon whatſoever do preſume to deliver any printed 
caſe or Caſes to any lord of this houle, unleſs ſuch cafe or 
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Of Proceeding in Error returnable in Patlia- 
ment. 


caſes ſhall be 63 by one or more of the counſel, who 
attend at the hearing of the cauſe in the courts below, or 
ſhall be of counſel at the hearing in this houſe : and this 
order to be added to the roll of ſtanding orders, and affixed 
on ad Yours of thiP houſe, and the courts in Weftminfter. 


And by Ords Dom. Procer. die Mercur. 22 Dec. 1703. 


Upon conſideration of the great inconveniencies — ** 
by motions and petitions for putting off cauſes after days 
have been appointed for hearing thereof; It is ordered, by 
the lords ſpiritual and temporal in parliament aſſembled, 
that when a day ſhall be appointed for the hearing any cauſe, 
appeal, or wtit of error, argued in this houſe, the ſame 
ſhall not be altered, but upon petition; and that no peti- 
tion ſhall in ſuch caſe be received, unleſs two days notice 
thereof be given to the adverſe party, of which notice oath fhall 
be made at the bar of this houſe; and it is further ordered, 
that this order be added to the roll of ſtanding orders. 


And by Ordo Dem. Procer. die Veneris, 21 Feb. 1717: p 4 


| Ordered, that in all caſes: upon writs of error depending 
in this houſe, when diminution ſhall be at any time alledged, 

and a certiorari prayed and awarded before in nullo eff erratum 
pleaded, the clerk of the parliaments ſhall, upon requel? to 
him made, give a certificate that diminution is ſo alledged, 

and a certiorari prayed and awarded thereupon. And it is 
further ordered, that this order be entered on the roll of the 


ſtanding orders of this houſe. 


And by Ordo Dom. Procer. die Sabbatis, 2 Mart. 1 727. 


Upon report from the committee of the whole doſe, 
appointed to take into conſideration matters relating to the 
proceedings on appeals, and writs of error; It is ordered, 
by the lords ſpiritual and temporal, in parliament aſſembled, 
that at the hearing of cauſes for the future, one of the coun- 
ſe] for the appellant ſhall open the cauſe, then the evi- 
dence on their fide hall be read, which done, the other 
counſel for the appellants may make obſervations on the 
evidence; then one cf the counſel for the reſpondents ſhall 
be heard, and the evidence on their ſide to be read, after 
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Of Proceeding g in Error returnable in Parlia- 


ment. 


which the other counſel for the reſpondents ſhall. be heard 
and one counſel only for the appellants to reply. * 
If the parliament is diſſolved, the writ of error is abated. 
A writ of error returnable in parliament, was diſcon- 
tinued by the prorogation ; another writ was brought teſfed 
the laſt day of the ſeſſion, viz, 1 March, returnable 19 Nov. 


the day to which it was prorogued. The court reſolved, 


that though the firſt writ was not difcontinued by any at | 


of the party, yet the ſecond writ ſhould be no fuper fedeas. 
Vide 1 Vent. 31. 
A writ of error teſted 30 Nov. returnable in parliament 


the 3oth of April next, the day to which parliament was 


prorogued. Per Hale, The lords have lately declared, that 
prorogation does not determine a cauſe depending in parlia- 
ment by writ of error; but that comes not to this caſe, the 
writ not being returned. A writ of error returnable at the 
next parliament is not good ; but otherwiſe if they are ſum- 
moned or prorogued to a day certain. A writ of error bore 
teſte to Nov. and returnable 1 Nov. next following, and the 
record was ſent into the Exchequer- chamber, and a mittimus 
indorſed upon the roll here; and it was reſol bed, that exe- 
cution might be taken out, becauſe of the long return. 
24ly, That though there were a mittimus upon the roll, yet 
the record remained here until the return of the writ to all 
purpoſes. —In the opinion of the court, the writ of error was 
no ſuperſedeas ; but they would make no rule, becauſe not ju- 
dicially before them ; but that the party might take out exe- 


cution if he thought fit; and then if the other ſide moved a 
for a ſuperſedeas, they would reſolve the point. 1 Vent. 266, 


2 Lev. 120. 

If a torit of error be brought in the Exchequer-chamber, and 
that being diſcontinued, another .is brought in parliament, 
this ſecond writ is a faperſedeas. But if a writ of error be 
brought in parliament, and that abates, and the plaintiff 
brings a ſecond, this is no ſuper ſedeas, un it is in the 
fame court. 1 Vent. 100. 


A writ of error does not determine by the prorogation of 


the parliament. 2 Lev. 93. 

Error of a judgment in B. R. for defendant into dom. Proc. 
and the judgment was reverſed, and the record was remitted 
into B. R. whereupon the plaintiff moved B. R. for a new 
judgment. Per cur. A new judgment cannot be given here 
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Of Proceeding in Error returnable in Parlia- 
| m—_ 


contrary to that which is already given; the ſame court 


which reverſed muſt give a new judgment. Philips and 
Bury, Carth. 319. Ld. Raym. , 10. | 
ES If judgment below was given for the defendant, upon 
demurrer, and the judgment be reverſed, whereupon a writ 
of enquiry becomes neceſſary, in ſuch caſe, as the lords can- 
not award a writ of enquiry, the record is remitted to B. R. 
for them to award the writ of enquiry, and upon return 
| thereof, then to give final judgment, Vide ibid. 
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Of Proceeding in Error coram nobis, and Error 
coram vobis. 


F a judgment in B. R. be erroneous in matter of fact 


only, and not in point of law, a writ of error coram no- 

bis reſidend may be brought in B. R. where the judgment 
was given, to reverſe that judgment; for error in ad is not 
the error of the judges, and wen it is not e 
their own judgment. 

This writ of error is allowed in court by the e or 
it may be allowed in vacation by the ſecondary. 

It is ſaid to be no ſuperſedeas of execution without leave 
of the court. Vide Carth. 368, g. 


The ſtatutes requiring bail in error do not extend to this 


- writ of error, 


When the writ is allowed, and notice thereof given, the 
defendant in error ſhould move for a rule to compel the 
plaintiff to aſſign errors; upon ſervice of which he muſt 
immediately aſſign errors. Upon the aſſignment of error in 
Fact, if the error in fac is aſſignable and well aſſigned, the 
defendant may confeſs it. Salt. 268. 

But a defendant can never confeſs error in law. 

But if the error in fact is not well aſſigned, the defendant 
may plead thereto, upon which the parties are at iſſue in 
falt; and that muſt be tried by a jury, The record for 
trial is then made up the ſame as in other cafes, and either 
party may carry it down; and in ſuch caſe, if the iſſue is 
found for the plaintiff in error, he muſt move to put the 
cauſe in the paper for argument, and then upon producing 


the paſtea the court will give judgment of reverſal. 


But if the error in fa# aſſigned, is not aſſignable for er- 
ror, then the defendant may join in nullo eff erratum, which 
is in nature of a demurrer, and the ſame is argued in court 
as in other caſes. 


Error coram vobis, and infancy aſſigned, a ſcire facias ad 


audiendum errores, and ſeire fect returned; but defendant 
did not appear and join in error ; on which plaintiff applied 
to know what to do, The court directed him to put it in 
the paper, without taking out any rule to join in error; 
and when it came on, the judgment was reverſed. Thatcher 
v. Stephenſon, Stra. 144. 

Error in C. B. infancy aſſigned. Doubt del comty and 
feigned iſſue, which was found for plaintiff in error, and 
the judgment was reverſed on return of the paſſea, upon 
motion, without argument in the paper, but within a day 
or two after. Ofborn v. Barrington, Stra. 127, 
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Of Proceeding in Error coram nobis, ang Er- 


* 


In F. N. B. 21. It is ſaid, that a judgment cannot the 
ſame term it is given be reverſed in H. R. without a writ of 
error, though a judgment in the Common Pleas may : but 
there ſeems no foundation for this diſtinction. Moor 186. 
pl. 332. Leiv. 157. Pop. 181. For during the whole term 
in which any judicial act is done, the record remains in the 
breaſt of the judges of the court; and therefore the roll is 
alterable during the term, as they ſhall direct. But when 
the term is paſt, the roll is the record, and admits of no al- 
teration. Co. Lit. 260. 24. | | 2 5 

When a record is removed upon error brought from C. B. 
or other inferior court into B. R. and the ſame writ of error 
is quaſhed for any other fault than variance, error coram 


 wobis lies in the ſame court to which the record is removed. 


Co. Ent. 289. 1 Stra. 607. and in ſuch caſe ſuch writ of 
error is the only writ that can be had. Jbid, Ld. Raym. 


1403- | 235 
When errors are aſſigned, and afterwards that writ of 


error is diſcontinued, the plaintiff in error may have another 


writ guad coram vobis reſiden, and upon this new writ may 
aflign other errors than thoſe he aſſigned before, either within 
or without the record, and is not bound to the ſame errors. 

This writ of error coram vobis recites the former writ of 
error, and muſt recite it accurately, for where ſuch writ re- 
cited the former writ to be returnable coram nobis, where it 
was before the king and the late queen, it was * quaſhed. 
Ld. Raym. 151. Carth. 370. Sed g. and vide title Amend- 
ing Writs of Error, poſt, 1 N 

This writ of error muſt be entered upon the ſame roll 
with the firſt, that the court may ſee all together. Cre. 
El. 155, 281. | | 

If a writ of error, quod coram vobis, is brought after abate- 
ment or diſcontinuance of a writ of error quod coram nobis, no 
bail is requiſite, becauſe none was required in the writ of 


error coram nobis. 


ty — 


4 


* But that writ was quaſhed for that reaſon, becauſe the writ 
of error was brought to defeat a judgment; and therefore it ſhould 
not have a favourable conſtruction; although in the ſame. caſe it 
was inſiſted, that according to a grammatical conſtruction, the re- 
latives and verb being in the plural number, the clauſe. would 
extend to the queen as well as the king. 


3 


But 


1 © ws FP 


* 337 


Df, erm. 


of ne in Error coram nobis, and Error 


coram vobis. 


But if error coram vobis is brought pen diſcontinuance, 


Cc. of a writ of error upon à judgment of C. B. or other 


inferior court, it ſeems new bail is raged! Vide Carth. 
369. and Ld. Raym. 157. een „ 
Such writ of error caram die Is allowed by the frentery 
in court. Carth. 369. 
Such writ of error cram vobis, is not a ſuperſidear of it 
ſelf, therefore the plaintiff in error muft move the court for 
A fu 4721 ſedeas, Ibid. 
a writ of error once good, abates by plen or death, the 
inferior court cannot proceed; but the ſuperior court and 


party may have a new writ qued coram wobis refidet ; but 


where the writ is ill, no new writ coram vobis can be had; 
as where the writ was to remove a judgment guod fuit in 
curia nefira, where it was in the time of a predeceſſor. LAS 
198. 
Pleas coram vobis lies not after an affirmance of a judg- 
ment, except in caſe of error upon a fine in C. B. after af- 
firmance thereof in B. R. Salk. 337. although in this caſe 
of a * fine, the tranſcript is only tranſmitted into B. R. 
upon error brought. 

Error coram vobis does not lie in B. R. after error brought 
in Cam. Scacc. and judgment affirmed. Becauſe, before 
the ſtat. of Eliz. B. R. could not examine its own errors 
in fact, after an affirmance in parliament ; and the Zxche- 
guer- chamber is now in the fame degree with regard to B. R. 
in thoſe caſes within the ſtatute, as the parliament was de- 
fore, and is now. Vide Stra. 690. 

Error coram vobis lies not in the Exchequer-chamber. 


* If on error brought into B. R. of a fins in C. B. and the fame 
is reverſed, a certiorari goes for the foot of the fue, and it is 
cancelled in B. R. If it is affirmed the tranſcript is remitted into 


C. B. becauſe B. R. has no 
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x» Of. Nepenen in Error tan zun, \ 


A Writ of error tam in null judlicii a iu Wb: 


tione txecutionis, is a writ of error brought by bail 


(after 3 acias againſt them, and award of execution 
thereon) of the judgment againſt them, and the execution 


awarded thereupon; for they cannot have error of the 


principal Judgment.” Vide Cro. Car. . 2 Loon, 101, 
Cro. Car. 561." 
Nor _ the 7 ne with the principal i in error. aus 


_- — 
This writ of error tecites the judgment . the prin- 


ipal, but alledges the error in the ſecond Je and 


in the execution thereof to the damage of the bail. 
For error in fa#? the bail are relievable by ans: aut, 


Fete. 155. 
_ bail i is wee upon ſuch writ of error. 
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"of quaſi wit antending Wilrs or Eribt, of 


Abatement, Diſcontinuance, Lace, an 
Sereramgod in Wenn . ˙ ˙·- ? 


A Writ of error was not amendable ee nod by | 


any of the ſtatutes of amendments and: jeofails,-'till 


the 5 Geo. 1. c. 13. for all amendments are granted for tue 


ſupport of judgments; but the principal deſign of: writs of 


error is to reverſe them. Ld; Raym. 710, lisd od 9 


But by the ſtat. 5 Geo. 1. c. 13. it is enacted, That all | 


&«. writs of error, wherein there ſhall be any variance from 
<«< the original record or other defect, may and ſhall be 
& amended and made agreeable to ſuch record, by the re- 
<< ſpective courts where ſuch writ ar writs of error ſhall be 
c made returnable, c.“ was vin 

No coſts are to be paid on any amendment of | writs. of 
error, purſuant to-this ſtatute; but if the writ of error be 
quaſhed, the defendant in error ſhall have cs. Fitz- 
gib. 201. 

Error of a judgment in C. B. in an action there by a 
ſeme ſole. To the ſcire facies quare executio. non, the plain- 
tiff in error pleaded in abatement, that the defendant in 
error was married fince the judgment, and before the iſ- 
ſuing of the ſcire facias ; on which defendants in error moved 
to quaſh their own ſc. fa. and the other fide inſiſted upon 
coſts. Per cur. It is the ſame in a ſcire facias as in an action, 
where you plead in abatement, and plaintiff's writ is abated, 
he pays no coſts. Had there been no plea in abatement, 
and the party had moved to quaſh his own writ, we ſhould 
have made him pay coſts, "The writ was quaſhed without 


colts, Pocklington v. Peck, Stra. 638. 


A writ of error was returnable before any judgment 
given, and on conſideration it was held to be ſuch a fault 
as is not amendable by the 5 Geo. 1. Stra. 807. 

There was a variance between the writ of error and the 
record ; and as it ſtood in the paper the court obſerved it; 
but neither party would move to amend it, for fear of 
paying coſts, Upon which the court faid the ſtat. 5 Geo. 1. 
c. 13, would warrant their amending it, which they did 
without coſts, Gardner v. Merratt, Stra. 902. Ld. Raym. 
158 

* of error cannot be quaſned till the tranſcript is 
returned and filed, Ld. Raym. 329 

A writ of error was quaſhed becauſe all the proper par- 
ties were not plaintiffs, Ld. Raym, 71. | 
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2 ®, Ot Error. 


Of quaſhing and amending Writs of Ren, of 
Abatement; Diſcontinuance, an and 
Severance in Error, &c... | | 


A writ of error tam quam may be quaſhed a as to one judg- 
Bentz and ſtand good as to another, if it ſnould be brought 


for error in the principal judgment, as well as for error in 
adjudicatione executionis, which is wrong. Ld. Raym. 328. 
Judgment was againſt A. and B. executors ; a ſcire fieri 
Inquiry was awarded, to which a devaffavit againſt 4, was 
returned; and upon that devaſiavit judgment was given 
againſt A. upon which judgment A. ſu & ed a writ of error 
without naming his co-executor to reverſe the principal 

judgment, and alſo the judgmſit upon the devafiavit againſt 
| ſelf; and becauſe he alg 58 8 uld not ſue error upon the 
| weinkipal judgment; the error was quaſhed as to 
that, and ſtood good as to Me other part. bid. | 

A writ of error of a judgment on a recognizance was 
quaſhed, becauſe it was in adjudicatione executionis judicii. 
Ld. Raym. 553. for it ought to have been in e en- 
ecutionis ſuper recognitionem. 
So quaſhed for variance in the ſtile of the court, Ld, 
Nr. 704- 
If -one brings error without the other, who ought to join 


with him, though the writ ſhall be quaſhed, yet the record 


ſhall be removed b ' Ld. Raym. 1403. 

Coſts upon — 
caſes. Stra. 606. # 
The court will not quaſh a writ of error on motion, 
though it appears to be brought twenty-nine ꝓtars after the 
judgment, and the ſtatute reſtrains the party to ?wenty years, 


\ becauſe if they did, it would deprive the plaintiff i in error of 


the benefit of replying to the enen in the: Hatute, 
Higgs v. Evans, Stra. 837. 

Several judgments were againſt three executors, two of 
whom only joined in bringing error, and bad. 1 Wilſ. 88. 


No perſon can bring error to reverſe a judgment; Who 


was not a party or privy to the record, or who was not in- 
jured by the judgment, and therefore to receive advantage 

by the reverſal, Rol. Abr. 747- Dy. 90. Vide B. Abr. 
2 vol. 195. 

So error does not lie againſt any but him who was s party 
or privy to the firſt judgment, his heirs, executors or ad- 
miniſtrators. Rol. Abr. 747. 9 H. 6. 46, Oc. 

If a writ of error abates by the act of the party, execu- 
tion ſhall go. Stra. 1015, as where a writ of error brought 


by 


ing writs of error are to be . in all 


Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, mme 
Severance 1 in Error, Sc. SES ; 


by a feme ſole abated by her marriage, and. then the and 
her huſband brought a ſecond writ; the court gave leave to 
take out execution, it being A rng _ the 6A of the vlain- 
ek in error. 

If there are foveral plaintiffs in one — of exror; the 
death of one abates the writ of error, becauſe there cannot 
be any judgment according to the writ; but if there are 
ſeveral defendants in error, and one dies, it is otherwiſe, 
for they are not named in the writ. Lid. Raym. 244. 

A writ of error does not abate by the death of the defend- 


ant in error. Ld. Raym. 439. Sat. 264. but otherwiſe if 


the plaintiff die. Sir H. Thune v. Corie, Vent; 34. A ſcire 


facias ad aud, errores went e ae the Sen when the 


defendant in error died. 

If the plaintiff in error dies boden errors aſſi ond, the 
writ abates, and the defendant in error may fue. out a faire 
Facias to revive the judgment againſt his executor, Ec. But 
if he die after errors affigned, and a joinder in error, it does 
not abate the writ, and the defendant in error may proceed 
to get the judgment affirmed, but muſt then revive it in 
the executor, c. of the plaintif i in error. 


So a writ of error does not abate by the death of the de- : 


fendant im error after: in nullo oft 'erratum ne Ld. 
Roym. 1205. 

After the record removed into B. R. by writ of error, 
defendant died, and plaintiff moved C. B. for leave to ſue 
out 2 fi. fa, againſt defendant's executors. Per cur. The 
record 'deitg removed out of this 8 the motion is im- 
proper. Barnes 2060. 

Entry of di Yeiſee, aging a writ of error, abates it, 14. 

«© 476. 

An abateable writ is abated as to a ſtranger. Ibid. 

Where a writ of error abates by motion, the court muſt 
be moved to take out execution; but otherwiſe if for va- 
riance. Salk. 264, 5. But now if the writ varies from the 
record, Qc. it is amendable by 5 Geo. 1. c. 13. 

If a writ of error abates or diſcontinues by the act and 


default of the party, a ſecond writ ſhall be no ſuperſedeas. 


Keb. 658. As if a plaintiff in error be nonſuit, he ſhall 
not amen of error again. Salk, 263. pl. 4. Lids Raum. 
Z 


3 | 91. 
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Of quaſhing and amending Writs of Error, of 
Abatement, Difcontinuance, VE and 
Severance in Error, Sc. | 


91. 5 Mad, 228. "Cots 393. 12 Med. 105. Ok: 19. 
8. P. 


But if a writ of error abates by the act of God, or the 
law, a ſecond writ of error will be a ſuperſedeas. As where 
a writ of error abated' by the death of, the lord chief juſtice 
Fofter, and a ſecond writ of error was ſued out and allowed, 
and it was held a fuperſedeas. Keb. 658, 686.— 

So a ſecond writ is a ſuper ſedeas _ abatement of the 
firſt writ of error by deatg. 

Three join in bringing a writ of error, the Ant 
pleads outlawry in abatement as to one of them; but the 

court held this no good plea, becauſe they are all compella- 
ble to join. Palm. 151. 
Where two join in a writ of error, and one will not affign 
errors, the court will give the- other time to ſummon 0 
ſever. Stra. 783. 
For if judgment is given again two; both ought to join 
in error—bur if one dies after judgment, error may be 
brought by the ſurviyor without the executor of the other, 
R 

If one plaintiff aſſigns errors, be muſt 45 it in the name 
of all, except where the others are ſevered. ' Mod. Cafe. 40. 

If after a writ of error brought by two, and to a ſcire facias 
grare executionem non one on! y appears, en and ſever- 

ance lies. e.. Tn 

A. ſued B. in the en Pleas in alen as recovere red 
1 died, and his executors took out a ſcire facias quare ex. 

non, to which B. pleaded payment, and found ſt him, 
with 64. damages; and the judgment was, that they ſhould 
have execution of the debt and damages aforeſaid, and alſo 
their co/?s and expences, Se. and for cofts de feratel. 
brought error in B. R. in Treland, and only one of the 
executors appeared to the writ, who alone ſued out the 
| ſcire facias quare ex. non in B. R. there; and yet, that court 
1 affirmed the judgment of C. B. for both, and adjudged, that 
g both ſhould recover. — On which B. brought error into 
B. R here, and though. — 1. Objection was taken that the 
court below had given damages for the non-payment, 
whereas damages cannot be given in a ſci. fu. And 2. 
That the ſet. fa. in B. R. in Hrelaud was prayed by one 


exccutor only, though the writ of error was brought againſt 
e, 
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Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 


Severance in Error, Sc. i P g 


two, and no ſuggeſtion that either is dead; yet B. R. in 


England affirmed the judgment. And as to the firſt objection 
they ſaid, that the being damnified and put to coſts to 


the amount of 6 d. was only meant as a foundation for the 
coſts de increments; and the judgment is, that the plaintiffs 


ſhall recover 17 J. 145. 8 d. for their coſts and expences, 
&c. To the ſecond objection, The /@, fa. guare, Sc. 
is only a proceſs to bring the plaintiff, in error in to aſſign 
errors, and as he came in and aſſigned errors, he waved any 
objection, and admitted the one executar to be ſufficient to 


call upon him to aſlign errors; and from this we are to 


preſume, that the other executor is dead: And though a 
writ of error by one alone, upon a judgment againſt go, is 
not good, it is upon account of the inconvenience that would 
ariſe from a perpetual delay of execution, if every defendant 
might bring a writ of error by himſelf; but that reaſon does 


not not hold in this caſe, where the executors are defend- 


ants in error, and not plaintiffs, Knox v. Coſtello. Burr, 


_ 4 pt. 1789. 


In an action for ſlander, verdi& was for the plaintiff as 


to one ſet of words, and for defendant as to the other, 


And on error from C. B. into B. R. the errors affigned 
were, that there ought to have been a judgment for defend- 
ant as to the words of which he was acquitted, that he 
might be able hereafter to plead acquittal in bar of another 


action; and that the plaintiff ſhould have been amerced pro 


falſo clamore as to ſo much. The court of B. R. thought 
the judgment inſupportable, but allowed the defendant in 
error to move the court of C. B. for leave to amend the 


record by the verdia, which was granted on a rule to ſhew 
Cauſe; and then B. R. amended the record which had been 
ſent there, and affirmed the judgment. Smith v. Fuller. 
Stra. 786. 


After error in Cam. Scacc. from B. R. the tranſcript was 


brought back and amended in B. R. by the original record 
there; and it was held neceſſary to make the amendment 


in B. R. becauſe this differs from the caſe of a writ of error 


from C. B. into B. R. for C. B. ſends up the very record, 
whereas B. R. only ſends the tranſcript, Rutter v. Redſlone. 


1 Sie. 837. 
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Of quaſhing and.amendivg;Writs of Error, of 
© "Abatement, 'Difcontinuance, Summons, and 
Severance in Error, Se. 


* Plaintiff's attorney, after à writ'of error brought artfully, 
delayed ſigning the final judgment till the writ of error was 
ſpent, and then brought an action of debt upon the judg- 
ment. The court ordered proceedings in the action upon 
the judgment to be ſtayed, and a new writ of error to be 
brought at plaintiff's attorney's expence. Adm v. Lamley. 
Barnes 250. e . | 

After error brought on a judgment againſt an executor de 
Bonis proprits, and in nulle eff erratum pleaded, and on argu- 
ment thereon in Cam Scacc. it was moved in B. R, to amend 
the judgment by making it de bonis teftatoris ft, c. et de bo- 
nis propriis fi non, Sc. And the amendment was granted 
contrary to 1 Ld. Raym, 182, Short v. Coffin Eror. Burr. 
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Writ of falſe Judgment * . an erroneous odds 
ment is given in any court not of record, in which 
the ſuitors are judges.” F. N. B. 18-a.— - - 
If there are no ſuitors by whom the plaint may: de cunt 
fied, there ſhall not be falſe judgment, as in a copyhold court, 
in which, upon an erroneous proceeding, the | copyholder 
muſt ſue to the lord by petition. F. N. B. 18. H, 
A writ of falſe judgment upon a judgment in the ſheriff's 
court, is in the nature of a recordari. F. N. B. 18. A. B. 
And upon a judgment in another court, not of record, 
it is in the nature of an accedas ad curiam. Ibid. | 


A writ of falſe judgment may be ſued by any one againſt 


whom judgment is given; his heir, executor, or ada ini- 
ſtrator. 

Or by any one who has damages, though the * de- 
fendants do not join as they ought to do in error. R. Mod. 
854. 

A writ of falſe judgment iſſues as a writ of error out of 
Chancery, upon application to the proper cur/zter. 

Upon the return of the writ and the whole record certi- 
fied, and not before, the plaintiff ſhall affign his errors. 
F. N. B. 18. J. 

And he may have a Lo facias ad audiendum errores, as in 
error. F. N. B. 18. F. G. Or now he may ſerve a rule 
as in caſes of error, 

Or, if the defendant has day by the roll, the plaintiff 
may aflign errors without a ſcire facias againſt him, 

The. writ of fal/e judgment ought to be es in court. 
6 Hen. 7. 16. a. 

And being ſerved, ſhall be a ſuperſedeas to all proceedings 
below. 6 Hen. 7. 15. b. 

Upon two ſci. fa. ad aud. errores awarded, and zihils re- 
turned, or ſcire feci and default made, the judgment mall 

be reverſed; 
If a urit of falſe judgment abates, or the plaintiff therein 


is nonſuited, the defendant ſhall have a ſeire facias quare ex- 


ecutionem non. F. N. B. 18. G. 

If upon falſe judgment brought, which ought to be 
ſerved in court, and the lord retuſes to hold his court, a 
diſtringas tenere curiam goes againſt him. 6 Hen. 7. 16. a. 


When the parties are once in court, the ſubſequent 


pricecdings i in faije ——_ are the ſame as in error. 
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. A writ of falſe judgment was delivered to the under- 
ſheriff, but magen was. anf of paid for the return; 
for want e th e ſheriff took no notice of it and ex- 
ecuted a writ de executione judicii. Upon hearing council 


on both ſides, the ſheriff's proceeding was now held to be 


regular. Per cur. The defendant if he think fit, may pro- 
ceed on his writ of falſe eee Gale v. . 


Barnet 199+ 
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MN Habeas corpus is a writ for bringing the body of him 
Tuo is impriſoned, before the court, cum cauſa deten- 
tionis, and is the proper remedy wherever a perſon is re- 
ſtrained of his liberty by being confined in a common gaol; 
or by a private perſon, whether it be for a criminal or a 
civil cauſe, to have his body and cauſe removed to ſome 
ſuperior juriſdiction, which hath authority to examine the 
legality of ſuch commitment; and on the return thereof, 
either bail, diſcharge, or remand the priſoner, Vaugb. 
136. as | 
85 01 this writ of Habeas corpus there are various ſorts, 
viz. The habeas corpus ſubjiciendum, which iſſues in criminal 
caſes, | | : 

Alſo, the habeas corpus ad deliberandum et recipiendum, an- 
other writ iſſuing in criminal caſes to remove a perſon to 
the proper place, where he committed an offence, to be 
tried. * | 3 | 
' Allo, the habeas corpus ad reſpondendum which iſſues where 
one has a cauſe of action againſt a perſon (already confined 
for a cauſe of action accruing within an inferior juriſdie- 
tion) to charge him with this new action in a ſuperior 
court. . 500 

Alſo, the habeas corpus ad ſatisfaciendum, which iſſues after 
a judgment. 5 „L Bs | 
But the writ of habeas corpus, of which it will be neceſ- 
ſary to treat here, is that of habeas corpus ad faciendum et 
recipiendum, which iſſues only in civil caſes, and lies where a 
perſon is ſued and in gaol, in ſome inferior juriſdiction, 
and is willing to have the cauſe determined in. ſome ſupe- 
rior court, which hath juriſdiction of the matter. This 
writ is uſually called an' habeas corpus cum cauſa, and is 
grantable at all times of common right, whether in term or 
vacation, without any motion in court; and upon the de- 
livery thereof to the officer or court below, it inſtantly ſu- 
perſedes all the proceedings therein. 

But an habeas corpus, where a party is committed for a 
crime, ought to be on motion, 1 Lev. 1. 
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Of the Habeas Corpus ad faciendum et recipien- 
um. 


E court of Common Pleas, as well as the King's Bench, 
1 has a general jurifdidioq to grant writs of habeas cor- 
pus in all 10 whatioever; but if, upon the return of ſuch 
Writ to the court of Common Pleas, it appears that the body 
was in cuſtody for any criminal matter, that court cannet 
take cognizance of it. See JYo2d's caſe. 3 Wil. 
Ie writ of babeat corpus is engroſſed on a five ſhilling 
ſtamped piece of parchment, which is made out upon a 
note given to the office, and in B. R. is ſigned by tbe 
ſigner of the writs; in C. B. by the prothonotary, who takes 
fees to the amount of fix or ſeven ſhillingss. 
Ina ſuing out the writ, care muſt be taken to ſtate the 
ſtile of the court, or perſon to whom it is to. be delivered, 
With accuracy, f E 
Tbe liberty which every defendant had, againſt whom 
un action was commenced in an inferior court, of removing 
It into a ſuperior court at Meſiminſter to be determined, 
was formerly very much abuſed, as it was uſual for a de- 
fendant to fue qut a writ of habeas corpus cum cauſa, and 
Keep the ſame in his pocket, till iſſue was joined, the juty 
ſworn, and the plaintiff below had actually given his evi- 
dence, and then to produce the writ, and ſuſpend all further 
proceedings; by which piece of knavery, the defendant, 
from à knowledge of the evidence produced by the plain- 
tiff, had an o portunity of making a better defence here- 
ufter, when te cauſe came to be tried. But to prevent 
this abuſe for the future, by the 43 of Eliz. c. 5. it is en- 
ated, * That no writ of habeas corpus, or other writ ſued 
forth by any perſon whatſoever, out of any of her ma- 
*« jeſty's courts of record at Vęſiminſier, to remove any ac- 
tion, ſuit, plaint, or cauſe depending in any inferior 
court, having juriſdiction thereof, ſhall be received or 
allowed by the judges or officers of ſuch court wherein 
© or to whom ſuch writs ſhall be delivered, (but they may 
hy a therein, as if no ſuch writ were ſued forth or de- 

ivered) except, that the ſaid writ or writs be delivered 
to ſuch judges or officers of the ſaid court, before that 
the jury which is to try the cauſe in queſtion, and the 
«© party that ſued forth the ſaid writ, or for whoſe benefit 
it was ſued forth, have appeared, and one of the ſaid 
jury ſworn to try the ſaid caule,” NA 
| | An 
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And by the 21 Fac. 1. c. 23. J. 2. it is enacted, f That 
4 uo writs of habeas corpus, certiorari, or other writ ſyed 
« forth to remove any action or ſuit commenced in 15 
< inferior court, having juriſdiction thereof, ſhall be al- 
* lowed by the fteward, judges or officers thereof, un. 
„ leſs delivered before iſſue of demurrer joined in the faid 
& cauſe ſo deppnding, o as the ſaid iſſue or demurter bs 
«© not joined within fix weeks next after the arreſt or appear» 
& ancè of the defendant to ſuch action or ſuit.” “ 

And by fea. 3. <5 If any ſuch action or ſuit ſo as afore- 
& faid comnienced in 'fach inferior court be removed by 
„ any writ or proceſs, and afterwards remanded back b 
& writ of procedendo or other writ, that then the (aid action 
< or ſuit ſhall never afterwards be removed or ſtayed befors 
I Judgments by any writ out of any court whatſoever,” . 

nd by /e. 4. it is enacted, That if in any action or 

6 ſuit, not concerning any freehold or inheritance, or title 
& of lands, leafe or rent, be commenced or depending in 
& ſuch inferior court of record, it ſhall appear or be laid 
5 jn the declaration, that the debt, damages, or thin 
« demanded, do not exceed 5/, then ſuch action or ſuit 
© ſhall not be ſtayed by any writ whatſoever, other than 
„ writ of error or attaint. “ nes oo eg 
And by the /z#. 6. it is provided, that this act ſhall ex- 
t tend only to ſuch inferior courts of record, and for ſo 
„ Tong time only, as there is or ſhall be an utter barriſter of 
«© three years flanding at the bar of the four inns of court, 
<-fteward or under-fteward, town-clerk, judge, or recorder 
© of ſuch inferior court, or aſſiſtant to e, or Ft 
“of the ſame; as ſhall not be an utter barriſter of that 
„ ſtanding, and there preſent, and not of counſel in any 
ei in Mere depending”? HT em 

After this ſtatute was made, an expedient was hit upon 
by ſome knaviſh defendants to render the fourth clauſe there- 
of ineffectual; which was, by ſetting up a fictitious action 
againſt themſelves, (when the ſuit below was under 5 %. 
for a pretended demand of 5 JI. or upwards, and then bring 
an habeas corpus thereon, which writ removed all cauſes 
againſt them in that court; and thereby, notwithſtanding 
this elauſe, the ſmaller action under 51. was removed into 
the ſuperior court, to the prejudice of many poor plaintiits, 

Who, for want of ability and means to carry on à ſuit * 
t + tue 
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Of the Habeas Corpus ad fuciendum et recipien- 


che ſuperior court, was obliged often to deſiſt from proſe- : 
cuting their ſuits, and thereby ſubmit to the loſs of their 
But by 12 Geo. 1. c. 29. / 3. to prevent ſuch practice 
in future it is enacted, That the judges of ſuch inferi- 
* courts of record, as are deſcribed in the ſtatute of 
« M. . n in ſuch actions commenced as are 
« therein ſpecified, which appear or are laid not to exceed 
« the ſum of five pounds, although there may be other ac- 
= „tions againſt ſuch defendant, wherein the plaintiff's de- 
4% mands may exceed the Tum of 5 J. N 
The ſtatute of 12 Geo. 1. c. 29, empowers the plaintiff, 
upon an affidavit made and filed that his cauſe of action 
amounts to ten pounds or upwards, to arreſt the defendant 
by proceſs out of the ſuperior courts—And where the cauſe 
of action amounts to forty ſbillings or upwards, within the 
juriſdiction of inferior courts, to arreſt the defendant by 
proceſs out of ſuch inferior courts: Which laſt part being 
found very inconvenient, and prejudicial to the lower claſs 
of people, by putting it in the power of any one to whom 
they were indebted in forty ſhillings, within the juriſdiftion 
of the Marſpalſaa or other inferior court, to arreſt their 
bodies, and impriſon and withhold them from their families 
and work, the „at. 19 Geo. 3. c. 70. extends the former 
part of the 12 Geo. 1. c. 29. to inferior courts; ſo that 
neither in the ſuperior nor inferior courts, can any one now 
be arreſted or held to ſpecial bail, unleſs by proceſs founded 
on an athdavit duly made and filed in the court, that the 
' cauſe of action amounts to ten pounds or upwards—But to 
prevent inconveniencies and delay to plaintiffs proſecuting 
for ſmall debts in ſuch inferior courts, by the ſame ſtatute, 
19 Geo. 3. c. 70. it is further enacted, That no cauſe, 
& where the cauſe of action ſhall not amount to the ſum of 
«© 104. or upwards, ſhall be removed or removeable into any 
<< ſuperior court by any writ of habeas corpus, or otherwiſe, 
< unleſs the defendant who ſhall be deſirous of removing 
„% ſuch cauſe, ſhall enter into a recognizance with two 
& ſureties in double the ſum laid in the court from which 
cc it is to be removed for payment of the debt and coſts, in 
& caſe judgment ſhall paſs againſt him,” 
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of the Habeas Corpus ad faciendum et recipien- 
dum, when grantable, and to what Places. 


M Reg. Mich. 1654. ſeft, 7. A writ of habeas corpus to 
B remove the body of a priſoner directed to the ſheriffe 
of London or Middleſex, the judges of the Marſbalſaa court, 
or inferior courts within five miles of London, may be 

ranted in vacation or term time, returnable immediately ; 
but if the habeas corpus be directed to any other ſheriff or 
court farther diſtant, it muſt be returnable at a day certain 
in court, unleſs it be to deliver over a priſoner in diſcharge 
of his bail. Prax. UV. B. 1. RY or 

But notwithſtanding the above rule, in both courts, it 
was held in B. R. in the caſe of Doctor Betteſworth v. Bell. 

Burr. 4 pt. 1875, That ſuch writ of habeas corpus ad facien- 
dum et recipiendum, directed to a gaoler, &c, of an out 
county, may be returnable before a judge, and immediat?, as 
well as on à day certain in term. And it was there ſaid, 
that the above rule, Mich. 1654. was fallen long fince in- 
to diſſuſe. 1 . SE 

The writ of habeas corpus being a prerogative writ, lies by 
the common law to any part or the king's dominions, for 
he ought to have an account why any of his ſubjects are 
impriſoned. 1 Rol. Abr. 6g, Cro. Fac. 543. It lies to 
Jerſey and Guernſey, Vent. 347. Sid. 386. — To Berik 
and to counties palatine, Latch. 160. 3 Keb. 279. And to 
the marſhes of Wales, as it does to all other courts which 
derive their authority from the king, as all the courts exer- 
ciſing juriſdiction within his dominions do; and that it be- 

' Ing a prerogative writ, does not come within the rule brevis 
domini regis non currunt, &c. for that muſt be underſtood of 
writs between party and party. 2 Kol. Abr. 69. Weiberley 
v. Wetherley. E 

But an habeas corpus ad faciendum et recipendum does not 

lie to the cinque ports, at the ſuit of a ſubject, Vide Bac. 
Ar. and authorities there cited. 3 Vol. 4. 
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Jjliciendum et recipiendunm. 
* E form of the writ of habeas corpus cum canſd, &c. 


._ GEORGE the third, c. To the babes the 
-..;_ ſheriff, judge, or ſteward of the court to which it 
is directed properly] greeting. We command 
you, that you have the body of C. D. detained in 
our priſon under your euſtody, as it is ſaid, by 
| whatſoever name he may be called, in the ſame, 
together with the day and the cauſe of the taking 
and detaining the ſaid C. D. before our right truſiy 
and well beloved Milliam earl of Mansfield, our chief 


pie aſſigned to hold pleas in our court before us, [or 


The Form of the Writ of. Habeas Corpus ad 


. "Wa | 
of TY + - + 


it in C. B. befare Sir William De Grey, knight, our 


chief juflice of the Bench] at his chambers, ſituate in 
Sergeant's Im, in Cbancery- Lane, [or if to be re- 
turnable in term, make it returnable at a day cer- 
tain in term] immediately after the receipt of this 
our writ, to do and receive all and fing1 ho 
things which our ſaid chief juſtice ſhall then and 
there conſider or him in this behalf, and hay 

there this writ Witneſs, 6c, mn—_—_ 


If the writ be returnable before the chief juſtice, any 
ether judge of the court may commit the defendant to the 
priſon of the court, 2 | | 


Beſides the fees paid upon ſuing out the writ and ſealing 
the ſame, fees are paid in the inferior court to the ſheriff, 
or judge thereof, for the allowance of the writ, for the re- 
turn thereof, for the number of cauſes there happen to be 
againſt the defendant in ſuch inferior court, &c. Alſo fees 
paid upon the warrant to the bailiff to bring him up, and 
to the gaoler to deliver him, beſides the fees paid at the 
judge's chambers; or if it is returnable in court, to the ſe- 
condary, crier, tipſtaff, Sc. to the amount ſometimes of 


three or four pounds. 


ar thoſe 


Of Habeiſp/Eviptis. 353 


OF the Habeas Corps ad fucien dum ef recipitht 
dum, and herein erb mon, So: 


HE writ of babe torpur, immediately upon dei 
ſerved, ſuſpends the power of the ipferior court; its 
if oy proceed afterwards, the proceedings are void, and 
way oy T 555 1 Salk. 352. Cro. Car. 261. 2 Jones 
. 5 bY 12 the town Wm! of Witin pn was de- 
Wit to che proper officer in open court, to remove a 
plait t from wit court before” trial, Vet the cburt below 
went on to the trial; and geſendagt moved for àn attach- 
ment igainlt the ſheriff for proteeding to "trial after habeas 
corpus. delivered, and rote "made" to" few caiife, On 
f ſbewin cuſe it a ppeäred, that the iſſue was Joined 27th 
ir Apri ok And he e "cot lus" Was hot delivered till May, 
ſo court below was warranted to proceed [vide 21 
Fac. 5 ante l. And the rüle was diſcharged. Barnes 221. 

The record itfelf is ndt removed by NA corpus as i is 
OY ore But remzins below ; and the return is only a 

ſtory of the proceedings. | 

The writ "uſt be N türbed by the Time pete whom 
it is directed; and where the writ was awarded to a ſhe- 
riff, who before the return Teft his office, and a new ſheriff 
was made who returned languidus, the court held the return 
not good; but it ought 2 be returned by the two ſheriffs; 
by the old ſheriff this he had the body, and had delivered 
it to the new ſheriff; and then the new ſheriff might have 
returned languidus. Peck v. Cteffett. Paſ: 26 Car. 2. 

The Writ muſt be returned, otherwiſe an alias 2nd Pluriet 
goes and after that, ah Atte Hinent. 

K n being in Cüffcdy of the ſheriff of Friſfal, 
brought his habeas cortus' to be removed to the Fleet, and 
tendered it to the ſheriffs, with ſeven guineas, exceed] rig 
1 5. fer mile) which the 'thoriffs tefuſed to accept, inſiſting 
on 10/7, On which the defendant moved for an attachment 
againſt the ſheriffs; which, on ſhewing caufe was made 
abſolute. Barnes 377. 80 

It was held, that a ſheriff upon an * corpus is not 
bound to bring up the goons unleſs reaſonable charges 
be tendered him. Czx v. Detrol. Hil. 20 & 21 Car. 2. 

But in Hapman v. Barker, 1 814. It was beld ſince, 
that an officer muſt obey the writ of Haleat corpus, though 
the party refuſes to = ay him his fees, ior he has a remedy 


for them. 
Vot. II. "A x But 


Of the Habeas Corpus 4 aciendum 3 
| dum, and Herein of Ov the Wu Prey 


But then the court will not, upon his bein ne up, 


order him to de turned over to the prifon of the court, till 
the officer is ſatisfied dis chalge for. ringing. bim up. 
Vid. Stra. and is 0500 
An habeas tor pu cunt cauſa went” to the \porticeve of Yeuil 
Jn Semerſmſhire, wee marr org ' before the commy of” the 
turit the: party ws bailed; and the plaintiff's counſel el moved 
for @ better return; and it was ruled that he ſhquld'n 158 2 
better return; for though che body. be balled, he oug 
.rerurh the chess Lund the body cannot be bailed ifeec the e 
vrit received. Salmon v. Slate,” Hl. 25, 26 Car. 2. 
An babear tor pus went to the Ratinary court, t hich an 
infulliciont return was made; Atid therefore diſalowed.” Zr 
per eur. Phe warden" of "the ſtannaries muſt 10 ametTed, 
and you may g 2% to the coroners and K it äffeered, and 
eſtreat it; Andi an alias habeas corpus mu for the i oſuffi- 
ciency of-the return to the firſt, and upon hne the 830 
cauſe muſt be temoved up; f another excuſe be returned, 
we will grant an attachment. Salt. 350. pl. 
- Where: an habeas corpus is directed to an inferior” court, 
m6 the ſteward has liberty to proceed by the 21 Fat. I. c. 23. 
yet the writ muſt be returneq with the ſpecial | matter, or 


the perſon to whom it is directed will be in contempt. 


Carth, 6 5 i 

An . corpus was 5 fold to remove a een out of London; 
ahb plaintiff prayed a procedendo, becauſe the action was for 
calling the plaintiff where, which is hot actionable elſe⸗ 
where. The defendant's counſel alledged, that neither of 
the parties lived in London, nor were the words al there. 
And per Hale, ch. juſt. If the words were not nth Ks, 
the plaintiff ſhall not have a procedendo, for the words 1 
be made 'Qionadle every where,” by laying them, in Lo! don. 

2 Roll. Abr. 69. 

In a like action in London, before decladtſt an Ideen 
corpus was brought to remove it into B. R. to Which ene the- 
riffs returned generally, that at ſuch a tourt Br thy” plain- 
ta 3 levied his certain plaint againft the defenday in 4 I of 

en ibe caſe, to the damage of 5001. 'whereuph 1 Was 
„ | which remains flill undetermined, c. And upon the 
Seven a procedendo was -prayed, upon a ſu geſtion,” that'the 
action wiyrommenced for calling plaintiff whore, which is 


actionable in Enden, and not Ae 5 thefefore ifs pro 
2281. . I 2 
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| Here e p! Ainti! 


| ret Ty, Wor 


by: 1 'U Hat. 2 ET. 

"bt Vabehs Coils. 355 

of tic Hp war e, een, ade . in 
Ic 


u, and her i 1 5 rit, 


of e 14093 1020 


41% "ſhould. be, « enicd,, plain wou N bet, a ian, 
0 by his means a uch, ;@ftions;,would) be loſt,;4and.an 


afdavit was produced, in which plaintiff,, depoſed, that 
PLOW. . po. aRjon, was ;ut. Jagd. . Per Holt: Ttdoes 
9200 by his return, , hat. was rs cauſe. of, ac- 
tion, Separation, itſelf ought to be returned upon 
th e q. 25 Corpus, and th zen the, court wauld. ſee,; what the 
jon was. And if. the writ was delivered bo- 
had declared, yet he ought immediately to 

ave entere his ere it might be returned upon 


| 305 90 8 Yer real e, proceedings: in, this caſe of a cuſlom 


t ig be return! N well bas in an action upon a be- 
1 ee, the return a as amended, and then the 
court granted. if procedendo. V atſon v. Clerke, Carth. 75. 
* an . habeas conpus to the ſheriffs of London, they 
e an _— 7 nech bye-law,, with, a penalty; and 
tien it, Was Moved have. the return, filed. Per Holt. 


I 
IF record is once el d here, it can never aſter be 


remanded, eich, r. in the term it is filed, or any other. — 
2d. The regor itſelf f is nęver removed by Hab. corp. the ra- 
Arne Gt fac w of. the proceedings; and when it is 


e Jide plaintiff geclare de adus againſt che de- 


dant in es 5 Sc. 3d. The hab. crp. im- 
mate | ſpends, the Boner of the court below. 4th. The 
js 5p al, e, may be filed, becauſe the very record is 

oh or returned thersfore, bai not be filed of conſequence 
then a "pr ocedend „ may be granted, „5 it will not ſend 
out any e Then ene remoye the ſuſpenſion. Ac- 
cgr Faik, Abe writ. Being files a procedendo Was awarded. 


1 dil 1 %% 81 39 


5010 *I e a corpus is made returnable immediate, it 
ugh 1 to 


returned the ſame day it is is defjgeradt . 2 

by gu immediate] 4 N 
5 Api 105 = ; ule, Mich. 17 * all. writ W * 
4 to any ſheriff or officer of an inferiorucourt, at 
above he di Lance. of five miles from London, if made re- 
II, F ar; or Trinity terms, muſt be made returna- 
Ho 145 ay, . preceding the ſecond teturn of thoſe 
I. en of is if, bail, be required thereon, the plaintiff 
to declare of the fame, term, and oh: 00a 
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ceed to judgment, w 


36 W bavens Eoin 
Kar Ss £62 


of the: Habegs grun ad ao got er rect 8 
dum, 11 Bereit of bee the Writ, 


aihikviie; or in Bebel of pleading, lar add may 5 
entered apainft defendant of * _e _— if rules to plead 
are given in due time. 

Amd if the haben corpus is fact: out in e or 'Trintly 
terms, ot the beginning of the vacations of thoſe terms, the 
writ moſt be made returnable the firſt or ſecond return of 
the ſubſequent terms, viz. "Eafter or Mic haelmas, or the 
— n Tuaamons: before 4 judge, My, aye: A: {Ivor 
dendo. bon oc: LAW Ge 

After erloese ey and before: final. [Iudgwertie in an in- 
feriot court,” an habeas corpus tum cauſa was brought; before 
the return of the writ the defendant died, and a procedendo 
was awarded; becauſe, by the 8 . 3. c. II. the plain- 
tiff may have 3 ſcire re facias againſt the executors, and pro- 

ich he cannot have in another court; 
and by this means he would be deprived of the effect of bis 


| Ane which would be unreaſonable. Salt. 362, 00 


A cauſe was removed, after interlocutory and before final 


judgment, by habeas corpus, and a protedendo was refuſed, 


'becaiiſe this is not within the words of the act 21 Jac. 1. 


c. 23. which are, that the, habeas corpus, certiorari, e. 


mall not be received or allowed; but that the inferior 
Judge may proceed; except the writ be delivered to ſuch 
inferior judge, Sc. before  1//ae or demurrer joined in the 
cauſe (ſo as it be not joined within ſix weeks after the arreſt 
or appearance of the defendant): And the practice baving 
been to allow the habeas corpus, if delivered before the jury 
are ſworn,” the court refuſed a procedenda. e 4 pts 758. 
but ſee Prac?. Rey. C. P. 217. nt. Sy Ii 
Motion for a procedendo to a borough court, the haheas 
| peri to remove the cauſe having been brought, after, inter- 
locutery judgment, and the court of C. P. held the habeas 
corpus too late, and made the rule for A N abſylure. 
Birne Ee” 5 2 


* 131 92 7 


447 7 55 
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Of the Habeas "A ad e et recipiens 
Gum, and herein of- Bail Vion! ſoch Writ. 


1 all caſes 1 ſpecial bail was 8 in the court 
below, if the cauſe is removed by habeas corpus, either into 
B. R. or C. B. ſpecial bail muſt be put in above on the re- 
moval, though the debt is under 10 /. exoept the defendant 
is an bir; executor, or adminiſtrator... Reg. Hil. 2 Jae./2. 
The above is the old rule but now by the 19 Ges. 3. 
c. 70. as no one ean be arreſted or held to ſpecial bail in any 
inferior court, without an affidavit made and filed that the 
cauſe of action amounts to 101. or upwards; it follows, 
that where the debt is under 10 J. and the defendant is not 
arreſted below, there he would not be obliged upon removal 


to find ſpecial bail above. But to defeat the advantage that 


might be taken of this, by removing the cauſe in order to 
delay the plaintiff, the ſame ſtatute provides, that no action 
in. an inferior court, not amounting to 10 l. or upwards, 
ſhall be removed by habeat corpus, Ic. unleſs, the defendant 
ſhall enter into a recognizance, with two ſureties, in the 
court below, in double the ſum for which the action is 


brought, for · payment of the debt and coſts in cake nen 
hall paſs againſt him. | 


An Heir, executor, or admin bn 3 hs * put 
in Bail below, ſhall not, upon removal, put is bail above to 
pay the condemnation money; yet he ſhall put in bail 


above to appear to a new bill or original, within two terms, 
but not after. But if debt is brought againſt an executor, 
on a judgment ſuggeſting. a devaſlavit, he ſhall give bail, 
for there the action is in the debet et detinet. Vide Salk. 
98. and 1 Lev. 268. 2 Lev. 204. 


No bail to be tendered, or put in upon an 1 bes, 
until the habeas corpus, and; cauſe; for which bail is to be 
put in, be returned, to the end that it may appear for what 
cauſe the defendant is detained, and bail may be taken, an! 
the habeas corpus and bail duly ORs Aich. en Paſ. 
29 Car. 2. | Hil. 16 W. 3. 

A defendant who had removed a ; cane from -an infericr 
court into B. R. or C. B. is not of courſe obliged to put in 


ſpecial bail there; but it lies with the plaintiff to compel him 
ſo to do. In order therefore to get bail to the action, the 


plaintiff, immediately as he diſcovers that the cauſe is re- 


moved, ſhould take out a rule, or order, from the chambers 


of one of the judges of the court, for a procedends to re mand 
the cauſe, unleſs good bail be put in within faur days next 
- Aa 3 . | attcr 


- 
„ PRO. 


: . 7 v, 9 
Of the 0 5 Corpus ad faciendum Ken. 
in, and herein of Bail upon ſuch Writ. . 
alter notice of the rule (if in term) or within fix days next 

after notice of the rule, [if in vacation] and then, ſerve a 
copy of ſuch rule or order on the defendant, or his attor- 
ney; $6 Wlleſs 061) be, put tn agcording)ys e may 
a 8 105 MIC 85 10 0 op (HS EPLIATES : cage 74 > insb 
An action was brought in the ſheriff of London's court 
pee partners, one brought an habeas corpus, and put 

in bail for himſelf only. And a | procedendo bein moved for, 
it was granted: for otherwiſe the plaintiff would be diſabled 


, 8 4 


* 


to go on in either court, Fry v. Carey, Stra, 527, 


* Haheas corpus to remove. a cauſe out of an inferior court; 
and on ſearch plaintiff's 7485 finds bail; but the habeas. 
corpus not being returned and filed, the bail ſignified no- 
thing, and therefore he carried the cauſe back by procedende, 
of which defendant complained to the court; but it was 
ruled, that the defendant cannot put in bail till the. habeay 
corpus be returned. Maſters v. Bruges, Mich. 20 Car. 2. 

If common bail only is neceſſary, the attorney for the de- 
fendant fills up a common bail-piece to the habeas corpus 
and return, and files the ſame at the judge's chambers on the 
return of the rule, and gives notice of having filed the ſame 


Oo 


x6 the plaintiff s attorney. 


e F ale He 

IF ſpecial bail is required, the defendant upon ſervice of 
the rule, for bail engroſſes a bail-· piece, and annexes the ſame 

to the bateas corpus and return; and then, takes the bail to 

the judge's clerk, who will take their acknawle ment, to 

whom is paid in term 65. 6d. in vacation 25 6d, and 
then notice thereof muſt be given to the plaintiff's at- 
In B. R. if bail be taken in the abſence of the | 
or his attorney, the ſame is taken de bene eſſe; wy, on, due. 
notice in writing of the names and places of abode of ſuch, 
bail, the tilde" when put in, and before whom, no exception. 
thereto, be taken by the plaintiff in «wenty-eight days aſter t e 
putting them in, the bail- piece ſhall then be fled within. 
four days next after the end of the twenty-eight dent, Mich, 
In C. B. if bail be taken de bene ofe, and on nqtige being, 
given of the names and places of abode of the hail, ihe time 
when put in, and before whom, no exception thereto "as 
taken in twenty Joys, the bail-piece ſhall be filed within. four 
&y's next after the expiration of the iwerty days, Hil, 2605 
oat pode bel 

N Ang 


— 


2. 10 
laintiff, 


16 Car. 2. a 


deb Seng eins. 559 


or it Far Cha ad Pactendd vel! 
aum, afid here 2 ü pots My _ 


And unlefs the bai?, i caſe of no exception. within time 1 


be not filed within the four days, a | procedendy, may de grante 
upon a certificate that the bail is not filed. ame, rules. 
f the plaintiff diflikes' the bail put in, he ſerves th he ge⸗ 
fendant”s attorney with another rule or order for a prace- 
quindi, unleſs better bail be put in within 1 f2ur a "day $. after 
ſetvice thereof, whether it be i in term of vacation. "ln, term 
* rule coſts 1 5. in vacation Abo | 
tice is, for the' defendant's attorney to give notice 
withih the rule, that the bail will juſtify on the, firſt ny 
of ehe enſuing term, All. Prac. 1.4 

But on ſervice of ſuch rule in MRS jeng time in C. B. it is 


ufuäl to Juſtify within the four days before a ju 11 at his 
day of 


chambers, for Which 2 5. is aid ; and 5 the fi 
the” term juſtify in court. Ate. Prot. C. B. 283. 
The oratice't is exactly the ſame as to notices of ball, 


exception thereto, and juſtifying bail on habeas corpus, as in 


other caſes, fot Which refer to the firſt vol, 


When ball is taken of a priſoner i in cuſtody, the judge's J 


clerk in C. B. is to deliver the bail to the prothonztary to b 
filed, if aſſented to, and far that purpoſe the prot honatar 8 
fees are to de dep ofited ; but the priſoner i is bot to be diſ- 


charged until the 1 de aſſented to, or the plaintiff over- 
ruled in open court to Accept the ſame upon examination, 


Mich,” 155 Jil. 13 EN 4 Car. 7. 


ME the 


perior, cpurty, the habeas corpus will not diſcharge him out 
„e II bail is put in above and perfefted ; therefore 


it is PE better way, to gain the defendant his liberty, to 


pi 85 
e art if he would have it there determined, 


97 1 aſe is  reinoved by habeas corpus out of the Marſhal: | 


her inferior court [London excepted] and the bail 


i Ma to de bail above, the plaintiff cannot except to. 


them, but is compellable, to take them, becauſe he mipnt 
ih from Landen, for the ſufficiency of the bail there is 
- the perilo 7805 "the clerk, and he is reſponſible ig the plain- 
"ſo tha at faiatiff has "not the liberty « of Fcehting 
al 8 200 f the Clerk lis not leſponſibſe if they | be de- 
A a4 ficient 


& 1.6, 


— * — i +. 665 Ste 
OT ˙¹—ʃ . . “ ˙ — — 


f"this rule is ſerved in vacation tine, in B. K. the babe 


efepdaht is fan actual priſoner i in an inferior court, 
and beige an habeas corpus to remove the action into a ſu- 


bail below, and then remove the cauſe into the ſu- 


but did not except co then below. But it is otherwiſe in 
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Of the Habeat Corpus ad facirndum er necipien- 
dum, and herein of Bail upon ſuch Writ. 


ficient in the court above, though he was in London. 


* 


Salk. 97. - F1 


A Cauſe was removed by habeas corpus, in vacation time, 
and the bail put in on the removal ought to have juſtified on 


the firſt day of the enſuing term: [a rule having been ſeryed 
on the defendant for a procedends, unleſs better bail] and 
the bail not having offered themſelves the firſt day of the 
term, a frocedends was ſued out to remand the cauſe. On 
the ſecond day of the term the bail came and offered to 


* juſtify, but were then too late; however, a rule was ob- 


tained to ſhew cauſe, why the procedends ſhould not be ſet 
alide: But on ſhewing cauſe the rule was diſcharged, for 
it was ſaid, that ſhould this rule be made abſolute, it would 


operate as a ſecond habeas corpus, which can never be granted 
after a cauſe is once remanded by a procedendo. Anon. B. R. 


1778. The counſel offered to pay coſts of the procedendh, 
but neyertheleſs the court diſcharged the rule. 
May 20th 1742, an habeas corpus, returnable immediate, 


was lodged at the palace-court to remove a plaint into C. B. 


and nothing further was done in it till 20th of Nov. when 
the plaintiff ſerved the defendant with a rule to put in bail. 
Defendant inſiſted, that the plaintiff ſhould have ſerved ſuch 
rule within two terms after the hab. corp. brought, and was 
now too late. But the court held, that if the defendant 
had put in bail upon the Bab. corp. without ſtaying to be 
forwarded by a rule for bail ; and the plaintiff had not de- 
clared within two terms after bail put in, the cauſe would 


then have been out of court; but the rule for bail is not 


limited to any particular time: accordingly the rule to ſhew 
cauſe why proceedings ſhould not be ſtayed, was diſcharged. 
Barnes o. | - | 
If one be removed into B. R. by habeas corpus, and puts 
in bail, the bail are liable to all other actions, as well as 
that for which they become bail, at the ſuit of the ſame 
plaintiff mentioned in the return of the habeas corpus, where- 


in he ſhall declare againſt the ſaid defendant within ts 


terms next after : but ſee the next caſe, 

The defendant was arreſted by proceſs out of an inferior 
court, in a plea of treſpaſs on the caſe ; bail was given, the 
plaintiff declared, and the cauſe was removed by habeas cor- 


pus; and then the plaintiff delivered two declarations, one 


or words, the other upon an ſumpſit. Per Hale. If a * 
| LE 5 8 tift 


Del babeag Cπ. . 361 


Of the Habeas Corpus ad faciendum et recipien- 
dum, and herein of Bail upon ſuch Writ. 


tiff has declared before the habeas corpus delivered, the 
bail ſhall be ſpecial only as to that action; and ſhall be 
common to the other: but if no declaration before habeas 
corpus, then the bail put in upon the habeas corpus ſhall be 
ſpecial: bail to all actions of the plaintiff againſt the defend- 
ant of that term; and the plaintiff cannot declare before the 
Habeas corpus allowed. Serle v. Newton, Hil. 25, 26 Car. 2. 


i 
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362 Of Pubens Corpus 


Of the Habear Corpus ad fact iendum er rebtpicn 
dum, and herein of Declaring, - 


HE record itſelf is never removed by habeas & epd 

but remains below, therefore the plaintiff mul de- 
— de nobe; and the declaration is exactly the ſame as in. 
other ehſes 2 and If in 5. R. he is Rated to be in cuſtodia 
mareſehallic ” Ban 355, & 

The plaintiff mult declare before the end of 'the ſecond. 
term after the return of the Babegs corpus, otherwiſe the de- 
fendant is not bound to accept a declaration. And note : 
the habeas corpus is returnable in term, that term is one; 
and the plaintiff muſt declare before the end of the ſucceed- 
ing term. Vide Hutton v. Stroubridge, Sira. 631. | 

There is no limited time for the plaintiff 's getting an an or- 
der for a procetendo, unleſs bail be put in, Barnes 90. 
But if the defendant puts in bail in time, and the plaintiff 
dves not declare in two terms, the cauſe is out of court. 

If a cauſe is removed by habeas corpus out of the courts of 

; Canter bury, : Southampton, Hull, Litchfield, Pool, or other 
counties where the judges of nifi 175 ſeldom” go, if the 

action be tranſitory, it muſt be laid in the county of Kent, 
Hampſbire, Yorkſhire, Staffordſhire" or Dor ſelſßire, or other 
county in which ſuch city or town lies, and the recogni- 

Zance is to be taken accordingly. Mich. 1654. 

When a defendant has removed his cauſe i in 0 the ſuperior | 
court; and perfeted his bail, he cannot ſign a non-proſs, for 
want of a declaration, a8 the plaintiff is Rot in cbürt A de | 
has declared, and the cauſe is ee to be es 15 | 
his ee 
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Dt Habeas Cowus- 363 


Of the Habeas Corpus ad factendum. es recipien= 
dum, and herein of Pleading. 


F a cauſe be removed out of Londen or Ai —_— 

r fhalſea, or any other court within five miles pf 
London, in Hilary or Trinity term, and bail is put in, and 
the laintriff declares in London or Middle eſex, and delivers 
his 4 claration fix days before the end of the term, the de- 
fendant ſhall plead three days before the eſſoign day of the 
ſubſequent term, that the plaintiff may enter the iſſue if he 
will; but if the plaintiff does not deliver his declaration 
fox Jays. before the end of the term, the defendant ſhall have 
an imparlance till the next term. Vide 1, Mad. 4. 

"And if a cauſe is remoyed out of any court, except in 
London or Middleſex, the Marſpalſaa, or other court within 
five miles of London, and the plaintiff does not declare in 
London or Madlſex, but in ſome other county, and delivers 
bis delaration at any time before the end. of the terms of 
Hilary or Trinity, the defendant is bound to plead by the 
time the rule js out, that the plaintiff may try his cauſe 
at the afkzes, if he thinks proper; and for want of a plea. 
in due time, judgment may be entered. againſt him. 

And if a cauſe is removed by habeas corpus returnable in 
M. icbaelmas term, and the plaintiff declares in London | or 
Middleſex, and delivers his declaration before craſtinum ani- 
marum, the defendant muſt plead to trial the ſame term. 

So, upon an habeas corpus returnable in Eafter term, if the 
e declares in London or Middleſex, and delivers his. 

laration before menſem Paſchz, the defendant muſt plead 

trial the ſame term. Salk. 515. | 

hs if the declaration is delivered after theſe reſpective 
times, and yet /ix days before the end of either of theſe 
terms, the indent; wherever the action is laid, ſhall 
plead three days before the eſſoign day of the ſubſequent 
term; and if not deliyered i days before the end of either 
of theſe terms, the defendant has an imparlance until the 
next term, | 

The above was the practice before the 5 & 6 Geo. 2. but 
by ns in B. R. Tr. 5 & 6 Geo. 2. and Mich. 3 Geo. 2. 
in 

On all proceſs nituenable the fir or ſecond return [i. e. 
before the * third return] of term, if the plaintiff een 


— — 


"IM And by Reg. Tr. 7 Geo, 3. On all proceſs returnable the 
third return of term, | 


2 
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Of the Habeas Corpus ad faciendum et recipien- 

dum, and herein of Pleading. 
in London or Middleſex, and the defendant lives within 
twenty miles of London, the declaration maybe delivered 
with notice to plead within four days after delivery, and the 
defendant ſhall plead within that time; and if the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from London, the declaration is to be delivered, 
with notice to plead in eight days after; and if the defend- 


ant does not plead in that time, a rule to plead having 


been given and expired, and a demand in writing of 2 
plea having been made, the plaintiff may ſign judgment. 
ut a declaration muſt be delivered four days before the 
end of term, excluſive of the day of delivery, to have a plea 
V% 


Since the making of the above rules, ſome have proceed- 


ed upon an habeas corpus according thereto, as if upon a 
cepi corpus, whilſt others have adhered to the old practice, 
as to pleading upon an habeas corpus before mentioned. 

A plea in abatement muſt be pleaded within the four days, 
as in other caſes of pleas in abatement. Vide Pleas in 
Abatement in the iſt vol. | 0 

Debt againſt a feme ſole in the palace court, and after ap- 
pearance and plea pleaded ſhe - married, and then removed 
the cauſe by habeas corpus; and after the plaintiff had de- 
clared againſt her above, ſhe pleaded her coverture in abate- 
ment, viz. that ſhe was married at the time the habeas cor- 
pus ſued out. And it was ruled a good plea, for the pro- 
ceedings are de novo, and the court takes no notice of the 
proceedings below. But the court ſaid, that if this matter 
had been moved on the return of the habeas corpus, they 
would have granted a procedendo for though an habeas corpus 
be a writ of right, yet where it is to abate a rightful ſuit, 
the court may refuſe it. 1 Salk. 8. | 


But note: That coverture, after an action brought, 


cannot abate a plaintiff's writ. Ld. Raym. 1525. Stra. 
811. | | h | 

Though coverture before does, if the action is brought 
againſt her as a feme ſole, and an habeas cerpus to remove. 
a Cauſe, is conſidered as the firſt commencement of the ac- 
tion in the court above. | 

An action was brought in the ſheriff's court of London, 
and was removed by hab. corp. into B. R. the 6th of Nov. 


the firſt day of Michaeimas term, On the twelfth, plaintiff 
delivered 


4 


— obs 


Of 'the e Habeas VA pus fad ae een 7 rellpieu⸗ 


aum, 5 ercin of Pleading. 


delivered his declaration, 3 294 gave, A x rule, to r On 
which, the defendant. moved for an e and inſiſted 
the practice was the ſame as if the was originally 
commenced in this court, and e 15. where it 
was peld, that on hah, 4715 returnable in, 552 haelmas term, 
if the declaration be delivered before cre/- guimarum, the 
defendant muſt plead. to try; but on a, cepi corpus, he 1 Is 
only to plead to enter. 

So in Eaſter term, if the declaration be Adlivered before 
N the defendant, on an  habea £ Ba he muſt 

ead ta tm, upon a cept. corpus o ta ent Wi ut the court 
Aust Wt Bu 8185 22 5 not put the plaintiff 
in a worſe condition than he was in the court below, and 
therefore refuſed an imparlance. 4 1 Will. 1 154. 


All ſubſequent proceedings to the dec aration, are che | 


ſame upon an * * as in other caſes. 
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36 ot babeag Nm. 


Ol the Habeas Corpus ad fociendum' es rbipitn- 
dum, and herein of granting a Frocedendo. 


HROUGHO UT che foregoing pages under this 
title, we have ſeen in what caſes the plaintiff is at 
liberty to remand the cauſe to the original juriſdiction, up- 
on the defentlant':s not complying, upon removing a ſuit 
commenced againft him by habeas corpus, wich the ſtatutes 
and rules of court made to regulate the proceedings therein 
upon ſuch removal—as for want of putting in bail, where 
ſpecial bail is required; not juſtifying bail in due time, 
when ſerved with a rule; not pleading in time to the de- 


claration delivered, Oc. 


M procedendo is x writ grantable by any judge f the court 
into which the cauſe was removed; upon application ts one 
of their cler ks at chambers. 112 as e v 11754170 

- The writ muſt be engroſſed on a two ſhilling ſtamped piece 
of parchment, and muſt be ſigned and ſealed; for which 
the uſual: fees ard paid. 


"7 448 
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The writ is to this effece: 


GEORGE the third, by the grace of God, e. 
To the ſneriff of — —— or judpes of, c. 
[ſtiling the court and judges thereof properly] 
greeting. Although we lately by our writ com- 
manded you, that you ſhould have the body of C. 
D. detained in our priſon under your cuſtody, as 
it was ſaid, under ſafe and ſecure conduct, together 
with the day and cauſe of his being taken and 
detained, by whatſoever name the ſaid C. might 
be called, in the ſame, before our right trufly and 
well beloved William earl of Mansfield, our chief juſiice, 
aſſigned to hold pleas in our court before us, at his 
chambers, ſituate in Serjeant's Inn, Chancery- Lane, 
immediately after the receipt of that writ, to do 
and receive all and ſingular thoſe things which 
our ſaid chief juſtice ſhould then and there con- 
fider of him in that behalf. Yet we, being now 
moved with certain cauſes in our court before us, 
command you and every of you, that in all plaints 
or ſuits againſt the ſaid C. at the ſuit of A. B. in 
our court before you, or any of you levied or af- 
firmed, or before you or any of you now depend- 

ing undetermined, you proceed with what ſpeed 


3 you 


eben ms. 367 


Of athe Hateat Carhis d Faciendum el recipien- 
dum. and herein of granting a Procedendo. 


abi, 7 can in ſuch. manner, according to the Jaw 


144 


„ at d cuſtom of England, as you ſhal ſee proper. 
005 faid wit tai you thereupon firſt directed w 


to the contraty in, any ing MIT ans. 
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Upon carcping the writ.af LE, 8 che Sink of 
the court to Which it is directed, and filing it, the court 
inſtantly reaſſumes the juriſdiction of the cauſe, which can 
never; afterwards be taken from \them again before Jud g- 
ment, 363 T4 2 Diis {5 

As the writ of habeas corpus removes all the 1 that 
were in the court againſt the defendant, * writ of proce- 
lende remands all back again. 
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| ; bg 
A N audit querela is a writ to give relief 
ment or execution awarded, or likely 
againſt the party, by ſetting th. 
ground of injuſtice pointed out to the court. 


- 


otherwiſe, an audita guereia does not lay, except in 
two inſtagces in! 
another remedy. 


If there is any other remedy at law, either by plex or 
an, 45 r ane or 
s in which the party has his election of this or 


A audita querela is an action, and is in the nature of a 


482 


bill in equity to be relieved. agairfſt. the oppreſſion of the 
plaintiff,” Th 


fetting out the matter of the complaint, it at length enjoms 


eee r e 
the court to call the parties before them; and having heard 
the allegations and proofs, to cauſe juſtice, to be done be- 


| 204 


”4 * 


tween them. * 


It alſo lies to relieve bail in ſome caſes, and is 4 writ of 
a moſt remedial nature, and ſeems to have been invented, 


leſt in any caſe there ſhould be an oppreſſive defect of juſ- 
tice, where a party has a good defence, but'by the ordinary 


forms of law had no opportunity to make it. But the in- 
dulgence now ſhewn by the courts in granting a ſummary. 


relief upon * motion, in caſes of evident oppreſſion, has 
almoſt rendered the writ of audita guerela uſeleſs,” and driven 
it quite out of practice. However, as there are a few 


caſes in which this muſt ſtill be the remedy, ſome ſhort 


account of the proceedings therein cannot be altogether 
unneceſſary. 


— 


* For it has been held, that relief may be granted on motion 


in caſes proper for audita gutrela, where it is not grounded o 


foreign matter, as a releaſe, Ic. f Ld. Raym. 439. Barnes 277. 
7 Out 


ive relief agdint a jodg. 
r likely to be awarded 
: ſame aſide upon ſome 


e writ ſtates "that the complafht of the de- 
fendant hath been heard audita guerela defendentit, and then 


r EY 


- 


dt Audita Quere. 363 
1 Out of what Fourt the Wit idues. | 


N audita querela ſhall be granted out of the court, 
where the record upon which it is founded remains, 
or returnable in the ſame court. F. N. * 2 705 A 
And therefore, if a mat recovers in B. R. or C. B. 1 
defendant having a releaſe after judgment and before ' exe- 
cution, ſhall ſue the audita init out of B. R. "of C. B. 
where the record ii is. Did. [ 
And if à recognizance is acknowledged!" 484 there id a” 
releaſe of it, and then execution be ſued on it, the party 
to be N - ſhall ſue his audita querela out of che ſame 
court. 5 = 
And yy dila guerela out « of. the'rolls of the ſame court | 
is judicial. Ibid. 
"But | it may be original, and che party may fue it out of . 
Fa returnable i in the court where the record remains. 
Bi 
But it cannot be granted out of any court, returnable in 
the ſame court, where the record upon which it is founded 


is 2 Mee "Rid. 
writ o f audita querela ſhall be allowed ol i in open 


con 2 Bulſ. 140. 2 Bulſ. 97. 2 Show: 240. And on . 
| 252 by. Trin. 9 Jac. 1. And therefore, the the cur- 
ſitor has, written the writ, an allacatur fall indorſed by 
the ſecondary i in court. +. 
So if it be irregularly N. a vocat mall be entered 
upon che Kcofl. As. 35 1 
| * | 
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Of Proſeruting · a An perla eme. 


fendant in the Suit. 25 
125 pas ta hat 2 Navi guerela lies Laan : 
21 detendant 15udymenti ant; ęexecmion apainft, him 


and alſo that fit Ties. to relieve half ewhen judgment is, had 

againſt th hem aper 4 {axe facias to anſwer the debt of Vir | 

cee ub as the proceedings. in the two caſes ſqme- 

what: eee eee | 
c 


fe ant him Us 3 HAY 
n fl caſes it is uſua], that t e plaintiff,in. an ay 


be”batled;"4P*he news matter er kin writing” Tor. 755 Se | 


rel 


11 
writir upon de . ea is 
e. proved in Wok by tne . es 


the; writ of audita, querela . can. be allowed, or a poo 


cant Sd. 
. No ther, pe of fuch releaſe, Ae. and bellosgfice 
of the Wigs if he, be not in execution he may be bail by 
the court, and. an. motion, may;have a Juper ſedeas,, om. 
Dig. 1 vol, 489. Salk. 92. „ 

3 if the pig in audita qutrela be in exec | 
cannot be bailed till the defendant plead to the aud 0 
rela. Comp. Att. 214. 

' But where an infant was taken in execution and * 
an audita querela, he was diſchargett on — {proving bis 
infancy. Carth. 278. 

If an audita'querela be founded on record, of the party be 
in cuſtody, the proceſs upon the audita querela, when allowed, 
is a ſcire facias—But if the audita querela is grounded on a 
matter of fa?, or the party be not in cuſtody, but only 
brought quia timet, the proceſs on the audita querela when 
allowed, Sc. is a venire facias; and on default thereto, a 


45 iſtringas ad inſinitum. Salk. 92. 


If brought by one in execution, the fete fackes is the pro- 


dels. Carth. 303. 


An audit querela is no ſuperſedeas of itſeff, and therefore 
exccution may be taken out, unleſs a abel ſedeas de actually 


"ſued upon the, allowance of the. writ, of audita” querela, 
> Salle. 92. : 


I Noel 


* s * 1 


If the oe writ of audita E abate, 'up 2 fecond 


104. R. : 
4 17 
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Of Proſecuting an Aullitu the De> 
2 in is Ver w. 


If one in execution ĩs admitted to bail upon bringing 
audits queraia, he mutt: procure four perſons to be bail a 
ey | ns nts form: cv, 17 181 ES 
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3 e 1 bt, you. for damages, coſts, ind chips err 
ade Whos 4 1 — 125 8 7 4 177 
2A 4. F. of, &c. 
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: oT h8;copdition. of the, recognizance. „ wo 


316 * N ſeverally acknowledge yourſclves 10 6 owe A. B. 
g ſum of one thouſand pounds 

HEE Up: condition that the ſaid C. D, ſhall proſecute his 

nes #. 45 with effect, and if he ſhall be convicted or 

4 e default in the premiſes, that he ſhalt pay 


2105 3?! 


I: 5.0 | condemnation money, or you. halt doi it for him. 
Are you content? 6 


g B b 2 At 


Vilen =7 — 
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Of Proſecuting an Audita Quer ela by the De- 
2 tendant in Sie 


An audita querela lies not after: judgment upon a matter 
which might have been pleaded before, but-whete the party, 
was condemned, and had no day in court to plead it, an 
audita querela lies. Cro. El. 25. 1 „ 

s fk K releäfe be given lter the day of u, print; and 
before the day in bank, the defendant cannot plead it, be- 
cauſe there is a verdi already in the cauſe, and upon an- 
other plea; and therefore the cauſe is already determined, 
ſo that he is put to his audita quer la to hinder the execution 
of the judgment. 2 Luttu. 1143, 17. 
If on a judgment and a writ" of (error brought, the 
plaintiff i the original action brings debt on the Jud 2 
ment, and recovers a judgment thereon, and 5 dj de 
firſt judgment is reverſed on the writ of errof, an augita 
querela may be brought for relief againſt the ſecond . julg- 
So, if an action be brought againſt A. for a treſpaſs com - 
mitted ſimul cum B. and judgment be obtained thereupdh, and 
afterwards the plaintiff releaſe B. — f. may have an audits 


* 


> 


querela on the releaſe, „„ TT ON 

But if a ſcire facias was brought on 2 judgment, and the 
defendant has a releaſe and omits to plead it to the ſcire fa- 

cias, he ſhall not have an audita querela. „„ 

Where a defendant had matter which might have been 

pleaded to a fi. fa. and has loſt the benefit of that by an 

award of execution upon a ſcire feci returned, he is eſtopped 

for ever, and can never have an opportunity to take ad- 
vantage thereof again: but if it was an award of execution 

upon two rihils returned, he may be relieved by bringing 

an audita querzla: , And the court will not even drive, him 

to that, but relieve him on motion, unleſs the ground of 

his ardira guerela be a releaſe, or ſome ſuch foreign mat- 

we; Which ovghe w'be pleated, 7 oo 

If one be taken in execution, and afterwards ſet at 

| liberty by the plaintiff, and then taken again upon the 
p fame execution, he may bring his audita querela to be en- 
larged, for the execution was diſcharged ; and being once 
diſcharged, is difcharged for ever, and ſuppoſes à latisfac- 
Judgment for 5001. againſt the anceſtor who pays it, 


. 
* 


51128328 
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of "Proſecuting: an Audit Auereſa by the De- 
fendant in the Sulk.” 


4 7 


brought 4 44 el, and EY it- as 7. For ure of 
goods in his own poſſeſſion he had no need to name him- 
felf adminiſtrator; yet the goods here are aſſets, and he 
is Chargeable as executor de on tort after admifliftration re- 
pealed for the goods ſo token in execution. — 80, wheie 
baron and fene executrix recover, and the fame dies. before 
execution, the baron ſhall not have ſcire factas. Vide 2 Keb, 
668.  Cro. Car. 208, 227, 464. © 

* plaintiff had A "verdict in treſpaſs, againſt to, Fees 
after the day at nfs prius, and before the day in bank, in 
conſideration of 104. releaſed to one of the defendants — 
On which the other defendant after the day in bank, but 
- before judgment entered, to take advantage of the releaſe, 
ſued out an audita querela, put in bail, and declared as of 
the judgment entered, —T he pl:intiff in the Deb action 
to the declaration in audita querela pleaded nu cord, 
on which plea the plaintiff in aut, gqreereia/ is that 
the plaintiff in the original action might brin 
and enter the judgment, or that he thould do it for him. 
Per cur, Let the plaintiff in the original action enter his 
judgment within ſuch a time as of the dz Nie bank, or let 
it never be entered, and let the ſu:t on the audita guerela 
71  Ranfere v. Meredith and Baker. Paſ. 26 Car. 2. 1 

od. 111, 

The plaintiff, a fem? ſole, married after the interlocutory, 
judgment, and before exccuting the writ of enquiry ; and 
it was now moved to ſet aſide the writ of enquiry, and the. 
inquiſition thereon taken, But refuſed by the court. And 
the defendant was left to his audita guerela. Bunb.'283. 

The plaintiff, a ſeme ſole, between interlocutory and be- 
fore final judgment, married ; and after the final judgment, 
the huſband and wife brought a ſcire facies thereupon, tor the 
defendant to ſhew cauſe quare-ex. non, Cc. And then the 
defendant moved to have the judgment ſet aſide; but the 
court tefuſed to do it on motion, an put him to his audita 
querela. Bunb. 282. 

One lent money, and for ſecurity accepted a judgment; 
che money was paid within a day or two after it became 

b 2 due, 


in the. peftea 


; 
| 
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Of Proſecuting an: ddr y the 
endant in the Suit. | 


| Fey * 8 wy an acquittance, pa eee 4 | 
acknowledge: ſatisſaction, and this was proved 
ſecondary ;. yet the: plaintiff took. the defendant in, — 
tion, and he remains in priſon. Per cur. The proper 16 
_ medy, is by audite puereia ] but let the plaintiff appeax here 
next term, to ſhew cauſe why he ſhould. not acknowledge 
ſatisfaRtion on record. Anon. Mich. 29 Car. 24. 25 7 
If two executors ſue execution for amages recovered 
| Ka teſtator, where one hath releaſed, _ audita * ber 
eine both. Rol. Ab. JI25\. 1:1: 1 
I A. hath j * inf B.rJar, colts and. 2 
and releaſes to all executions, and after B. brings 2 
writ: of error, and thereupon the judgment is affirmed, and 
further coſts given for the delay of execution, and 4. takes 
B. in execution for the whole, upon an audita guerela B. 
- ſhall be diſcharged .quoad the damages and 2 coſts, but 
E eee f Jace 37. IE: 
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13 Of declaring, &c. in audita querela. ' Vide e. 
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| Of 


Bi Indita Nan 


Of Pracuring an Audits Querela by 12 Bail to 
the 0 I inal Suit. 231034 30 
19% 503 ni Highagt 
Wa: HE N bail bring audita querela to be relieved from a 
gment or enteution had againſt chem to anſwer 
he wv, [their principal; and the writ'of: augrtd ꝙꝓuerria 
is allowed, they have no occaſion 3 boil, unleſs the 
bait arr in execution, - qa ,nong m engine ef bas now. 
>. Where judgment is bd againſt Weibbe pan cire . 
pen — of cher prinoipal, and afteruards the original 
judgment is reverſed, bail a may be relieved byinudita gutrela, 
for they have: no other remedy, having nu opportunity to 
plead 1. 1 Kol. Abr. 308. ü S135 Stew ane 94H 
Judgment in debt againſt H. who died not having a- 
tisñed the debt or rendered his body; Hire farias iſſued 
againſt the bail; and after two nibils, execution was award- 
ed; whereupon they brought an anditæ guerela; and becauſe 
ys" ca. "fa. had Touts awarded 4 avoge „ bad, nn, 
Oro. El. 597. | 
The 8 which: had been ordered. to: be entered; by 
ts odate was not actually entered on the bail-piece {bythe 
omiſſian of the proper officer.] But the plaintiff himſelf 
was apprized of the ſurrender ; though the attorney ſwore, 
that he, the attorney, had no notice of it.— The plaintiff's 
attorney not being apprized of the ſurrender of the principal 
ſued out ſcire facias's againſt the bail, who paid the money ; 
but they were ſued into London, where the original cau 
of action was, and not into Middleſex, where the ſurrender 
was made, and where the bail-piece remained. Upon both 
theſe irregularities, viz. the plaintiff's being apprized of 
the ſurrender and order of the court; and 2h, The ſeite | 
facias's being ſued out into Middleſex, that the ſcire fartas's 
might be ſet aſide for irregularity, with coſts, and the money 
reſtored. — The court were clear as to both points, and made 
the rule abſolute for ſetting the /cire facias's aſide, and re- 
ſtoring the money, but without ces, as awarding coſts 
would have been to no purpoſe; — the plaintiff, who was 
apprized of the ſurrender, being gone abroad; and the at- 
torney who was not apprized not having acted with any 


deſign to oppreſs. Bond v. Iſaac. Burr. 4 pt. 4209. 


1 1 2 40 LS | * 
I + ” x, » * 4 * = © 2 4 5 J oy l ® 
i vg 3tz; 7 Inne 9 432 2 : 22 >; ; g * 4.7% 4 . 2 — 


B b 4 | Of 


10 


Ol ebe Proceſs in Audits Querio,”) 


T was ſaid before, that. the proceſs upon an audita qrerela 

is of two ſorts, viz. a ſcire facias and a ventre facias.. 

1 he proceſs. of feire facias is proper when the patty. ſuing 

the ,qudita erela is in —_ cuſtody, or when thecwrit-it- 
ſelf i is —— 13 $1115: 90 F tf. „ Ar 21 

The proceſs of venire | Ries is proper * the party is 
not · in cuſtod y, but only brings his audita querela quia timet, 
or when the writ. Walk; is. grounded: on 4 matter of fact. 
| Salks 92. Carib. 303. 

If the original ſuit: were e by ies, — there ſhould be 
fifteen days at leaſt between the tefle and return of the proceſs 
iſſued upon-the allowance of the audita m end mel be 
refurnable on a general return. 

„But if the original ſuit were by bill (it Grow) that 9 
nen days between the tefle of the firſt ſcire facias, and return 
of the ſecond fire facias, are ſufficient,—i. e. Seven days 
between the 16% and return of each _ ang not one ten 
and the other five. 

And the writ ſhould be returnable on a day © certain in 
term. W es 
But even if the nefgiced ſuit were by bill and the —_ 
on the audita querela be a venire facjas, I ſhould apprehend 
that there ought to be f/tcen days, between the ſeſie and rer 
turn of that writ; becauſe the ſecond ene ie upon 
delault thereto, is a diſiringas. 

The defendant « in the 2. guerela: ud be warned to 
appear. 3 

A. being taken ji in eas brooght: an dne Wh 
teſted 21% Nev, a ſcire facias iſſued and bore te/te the 6th, Nou. 
The defendant appeared and demurred, and ſhe wed: for cauſe, 
that the tee of the ſcire facies was before the audita quertia. 
Sad nan allocatur, for here the ſcire facias be ing but e ο - 
pel the party to appear, and anſwer the audita querelg, the 
appearance has helped the defect of the proceſs but, upon 
a ſcire facias upon a judgment it may be other wiſey becauſe 
another judgment is to; be e ewe e . ung v. 
. Hi. 20, 21 ae 4. Ft 11141 rr u 
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o udtta mut!!! 357 
Of Declaring, &c. in Audira Querela. 


F the defendant in audita querela appears upon ps 
1 facias, venire facias, or diſtringas, the plaintiff in 

geerila declares, in which declaration the whole writ of au- 

dita querela is recited in the ſame manner as in a declaration 


in Reg er with a n. to this an e 
W 4208 OUR lord the king fone to his juſtices,” ® of 
o Vu, to bold pleas before thi king bim; his vrrit 


cloſe in theſe words, to wit, Gaarge the third, r.“ 
rr ſo eds whe writ er en 8 
415 the declaration 1 in an ade PRs ade better Coe] is 
to recite the whole record of the recovery, .or it may be re- 
cited generally, as _ cum quidam A. nuper ſcilicet, 
Oc. implacitaſſet ſuendam Fe. ſuper quo he found bail, 
talitergue in eddem curid nofird proceſſum ſuit, quod frauen 
A. recuperet, &c,” Co. Ent. 87. b. c. 
But if there is a variance between the audita querela and 
the record, the writ abates. F. N. B. 104. R. LD 
The declaration ought to comprehend only one gravamen. 
or at leaſt, if it mentions ſeveral, it ought to rely upon one 
only, otherwiſe it will be double. F. N. B. 104. R. Cre. 
El. 809. Dy. 297. b. And the plaintiff ought to ſhew 
himſelf aggrieved. bid. 
In the entry of the declaration, after the writ of a 
guerela is ſet forth, the plaintiff ſuggeſts the gravamen, and 
prays to be diſcharged, Sc. Afterwards is ſet out the 


award of the ſcire facias or venire, Sc. and the recognizance 


of bail (if the plaintiff was in execution and delivered on 
bail) then the return to the feire Jacias, or venire, and the 
defendant's appearance. 

If the defendant confeſſes the matter alledged, the- ade 
tiff has judgment and diſcharge by confeſſion; but if the 
defendant denies it, the parties proceed! to ifſue in vn or 
in law, as in other caſes, 

No damages or coſts can be given to a plain in an 

ita querela. See Dyer 194. i 

If the plaintiff in audita guerela be e though he 
may have a new writ of audita querela, he ſhall have no 22 
n. to ſtay execution. 8 


— 


—— 


* This is the form of beginning i in B. R. In C. B. the form is 
thus, OUR lord the king ſent to his juſtices of the Beuch, 


on. It 
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—— n 3 


. Bet it — that if. the money on. 7 7 | 
judgment is paid over to the party artig it, 1 1761 is no 
remedy for i „ N 


fut by Minubam, juſt. "Where judgment. PSP, in an 
ditdifa yuerels — 4 before. the former execution done, 


the plaintiff in andita gquerela ſhall be reſtored to whatever 1 
loſt, by the execution, which the court agreed, being eus E: 
ow 4 e Nat 1 A ede FS. JR My 
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Of 


Sr Width Muerela. E 
Of the Judgitent in Audita' Querels,) 


17 the proceſs of venire fucias, the plaintiff in audin 
ela may have diftreſs infinite till the defendant ap- 
But if the defendant does not appear and plead 'aftei? 


© 05 Facias and two nibils returned, ny: Dokl be Judge 


ment inſt him. 11077 
But if there is jildgaent* after one ahn 1 is error. 


Yew. 88. 7D 
"If the defendant pleads, and afterwards” Wbkes defflutt 


by 233 1 70 t dn. 4 dildienduin fai chers half be 
ain him. ut: i114 31:5 
| e  judgiinerit for the defendanc. Jt any avidin gus- 

rela, pr nt he have exetution upon his firſt judgments he 
may afterwards purſue his execution upon that. 1 Va, 


10 DF 


26 

Te the defendant in the firſt — was in execution 
before the audita guerela, and in that there is judgment for 
the defendant; he ſhall purſue ht in the audita fues 
rela, 1 Vent, 264. 


or 
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Df ſaving the Statute of Limita- | 
tions. 


* I} 72 . 25 


s TY Hir 03A: 1 TIE iti es 
of entering Proceſs on the Roll to five "the 
A ER {ARS of Limitations. 1 


Ar OI 8} 
\HE 1 25 Jae. 1. c. 40 PA 3: far Hmitiog perfobkl 
actions, enacts, That alb actions of treſpaſs! guare 
r > fregit, all actions of treſpaſs, detinue; action ur: 
trover, and replevin for taking away of goods and cattle, 
all actions of account and upon the caſe, other than ſuch 
accounts as concern the trade of merchandize between 
merchant and merchant, their factors or ſervants, all actions 
of debt grounded upon any lending or contract without ſpe- 
cialty: all actions of debt for arrearages of rent, and all 
actions of aſſault, menace, battery, wounding and impri- 
ſonmen:, or any of them which ſhall be ſued or: brought, 
ſhall be commenced and ſued within the time and limitation 
hereafter expreſſed, and not after, (that is to ſay) ; 

„Actions upon the caſe, (other than for ſlander) actions 
for account, actions for treſpaſs, debt, detinue, and je- 
plevin for goods or cattle, and actions of treſpaſs guare 
clauſam fregit, WITHIN SIX YEARS next after the cauſe of 
ſuch actions or ſuit, and not after: 

And actions of treſpaſs, of aſſault, battery, wounding, 
impriſonment, or any of them, WITHIN FOUR VEARS next 
after the cauſe of ſuch actions or ſuit, and not after: 

% And actions upon the caſe for words wITHIN Two 
TEARS next after the words ſpoken, and not after.“ 

And by #8. 7. It is provided, © That if any perſon or 
perſons that is or fhall be entitled to any ſuch action of 
treſpaſs, detinue, action /ur trover, replevin, actions of ac- 
counts, actions of debt, actions of treſpaſs for aſſault, me- 
nace, battery, wounding or impriſonment, actions upon the 
caſe for words, be or ſhall be at the time of any ſuch. 
cauſe of action given. or accrued, fallea or come, within 
the age of twenty-ane years, fence covert, non campos mentis, 
impriſoned or beyond the ſeas; that then ſuch perſon or 
perſons ſhall be at liberty to bring the ſame actions, ſo as 
they take the ſame within ſuch times as are before limited 
after their coming to or bring of full age, diſcovert, of 
ſape memory, at large, and returned from beyond the ſeas, 

— / 


Df ſaving the Statute of Limitations. 31 


Of entering Proceſs: on the Rall 9; Lale * 
Srtatute of Limits, 


Go other perſons having nb lach impediments ſhould have 
one.” 

This ſtatute bars the plainti 's aQion if he do not com- 
mence it within the time therein expreſſed, or if diſabled at 
the time the action actrued, if he do not commence it with- 
in the limited times after the difability removed from him- 


ſelf—bux the 4 & 5 Ann. c. 16. / 10 u entitles the plaintiff, 


in caſe the defendant is beyond ſea at the time the action a- 

_ Eennesz to bring his action within the limited time, accord- 

ing to thefſtat. nene, the defyngang; ſhall be tre- 
turned. 1 g . nenne 

' «1A lalitat is g n the: ſtature of limitations, with 

out a bill of Middleſex previouſly ſued, —So is a capias with- 

out an original. Metcalf v. Burrowes, 7 Geo. 2. Bull. 

Ni. Pri. 151. Vide Stra. 36. R re | 

And a latitat ſued i vacation, will bo gction of Ls ſave 
thei limication of time, / unleſs the defendant in bis rejoinder 

ſet out the day on which the-Jatitat iſſued. Lambert v. 

2 E. 2760. K. B. Vide Ld. Razm. 432, Sc. 386, 

2353. 

e . ſued out wh a view to avoid the ſatute f 
limitations, muſt be carried to the ſheriff's office, in order to 
be returned with a non e/? inventns, after which it mult be 

Sonde on a roll i in this manner: | 4 0 


As. yet of hs term of the: Hely Bini. Witgels, 2 
| * hg omg: a 3 

Dit in ; N 
8 Au my 0D wit. 7 Weit is Ge to take; 
C. D. and E. F. if they may be found in his 


« 1051 bailiwick, and keep them ſafely, ſo that he may 


„have their bodies before our lord the king at Wit- 
un ien on Madneſday next, after three weeks from 
the day of the Holy Trinit;, to anſwer A. B. in a 
five; y 5 — of. treſpaſs, and to have then there this pre- 
eept. By bill. - Stormont and May. At which day, 


A721 
* F4\ «- 


b before our lord the king, at Meſiminſter, came as 
10 Ne aforeſaid A. B. in his proper perſon, and - 
offered | himſelf againſt the ſaid C. D. and E. F. 


da at in the pla aforetaid ; and the lheriffs, namely, 
Tamas Wright and Evan Pugh, efquires, ſheriff cf 


the county of Middleſex aforeſaid, returned, hat 
the 


r 45 <ft 
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OF entering Proceſs on the Roll 40 ſaue the 
. — 

20i15h1+-1 the afortfaid:C.Di and E. F. are not, nor is dither 

Dat m of them found in his baili wic. 
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beThis entry of a B of Middieſer will. ſerve to illuſtrate the 
practice upon other proceſs, for if the proceſs ſued forth: be 
1 datitat or attachment of privilege, in B. R. it muſt be fot. 
forth upon the roll, with the retutn; in the ſame / ſorm 
and ſuch proceſs when returned muſt be taken to the Ggher 
of the vrits : im B: N. to file the fame, und the- roll carrled 
to the clerk of the judgments to be entered and:dacquetted ; 
the plaintiff's attorney making out à doequet paper in his 
manner: Fin Sin e M e nf 
K ni Wurm & mia eee renin oth 

Entry of Milliam Lym; gentleman,. one, Aci 150 
M c © ior thin ir hoOQL 
Middlefex, to wit. Entry of à bill to fave the ſtatute her 
+7 5.1.0 tween” I. B. plaintiff, and C. D. ande Ei. i de 
12ſfſſendantsgs .. Me nis gf ta adv 


* 
e IF 


ö „ 3575 290?) eng I 
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f 3 2 + $3.4 3 
Returnable, &. 870 J 


If in B. R. the proceſs ſued forth is an original or capias, 
the entry thereof, with the return, muſt be made out ac- 
cordingly and docquetted, ſuch proceſ when returned being 
filed with the flazer. © 

So, in C. B. if it be an original or capias, the ſame muſt 
be filed with the filazer; and the roll carried in and doc- 

quetted with the clerk of the judgments. | 
If a plaintiff would take advantage of proceſs ſued out in 
this manner; upon the defendant's coming into court after- 
wards and pleading the ſtatute in bar of the action, the plain- 
tiff muſt ſhew that he has continued the writ to the time of 
the action brought, and muſt ſet forth that the firſt writ 
was returned. For if the defendant plead nor Want infra 
ſex annos ante exhibitionem billæ and the plaintiff” tenders an 
iſſue thereon and iſſue be taken, the plaintiff cannot give 
the latitat in evidence; for a latitat may either be the com- 
mencement of the action, or only proceſs to bring the de- 
fendant into court; and as proceſs it may be ſued out be- 
fpre the cauſe of action accrues. Bull. Ni. Pri. 151. . 
3 0 


og 
7 ©. rat. 


deutung te Sentutr at Limiterſond: 333 —=® 


Of entering Praceſs on the Roll to: fave the A g 
Statute of Limitations; F 


580 that the plaintiff to ſuch las inſtead of tendering | 


iſſue, ſhould reply a latitar, ſued out at ſuch: à time, and 
ſhewothe ſame returned; then continue the ſame in his re- 
plication to the proceſs on which the party comes in; aver- 
ring, that the firſt proceſs ſued out and returned, was ſued 
out with a view to exhibit his bill, or declare for the ſame 
identical eauſe of action; and that the lame was ſued out 
within the time limited by the ſtatute. 1 il . 32d 
ohe continuanees in ſuch caſe hide the plaintiff. is 
driven to/ſhew'the writ” n may be entered en the 
roll: at. any time.. 32 
Neither the kiog/ x nor e perſon,” are. with 
in the ſtatute of limitations. 11 Rep. 74. ann 

If one ſues out an original, or takes out a datitar. in 2 
perſonal: Action wirhin the time limited by the ſtatute, and 
upon his /atitat hath a non ęſi inventus returned by the ſheriff, 
and entefs his writ upon the roll and files it, though he 
doth not declare againſt the party within the time limited by 
the ſtatute, the action ſhall be ſaid to be — in due 
time. 2 Vent. 192. 193: 259. 
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